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~Foreword






In a global context of economic instability, growing inequality, risks to peace and
security and a serious environmental crisis, it has become clear that the prevailing
development pattern in Latin America and the Caribbean is unsustainable. In addition
to the degradation of the environment and ecosystems and the plundering of natural
resources associated with today's production and consumption dynamics, compounded
by urban concentration, there are global challenges such as climate change that greatly
impact our region, particularly its vulnerable persons and groups.

These deep economic, social and environmental imbalances challenge us to change
the current way of doing things and have prompted the regional and international
community to seek answers through instruments such as the 2030 Agenda for
Sustainable Development and the Paris Agreement and the negotiation of the regional
agreement on access to information, participation and justice in environmental matters
in Latin America and the Caribbean. These instruments all seek to promote peaceful,
fairer and less unequal societies that are caring and inclusive, to protect human rights
and to ensure the lasting protection of the planet and its natural resources.

The regional and international community’s new road map will demand a new and
more inclusive vision of development and, crucially, the full application of Principle 10
of the Rio Declaration on Environment and Development, adopted over twenty-five
years ago at the 1992 United Nations Conference on Environment and Development
(Earth Summit).

Principle 10 of the Rio Declaration is based on three interdependent rights: the
right to have access to environmental information in a timely and effective manner; the
right to participate in decision-making in environmental matters; and the right to have
access to justice to ensure compliance with environmental laws and rights or to obtain
redress for environmental damage. Guaranteeing these rights for all is fundamental for
addressing inequality and advancing towards environmentally sustainable development.
As discussed in this document, these rights ensure not only that environmental problems
disproportionately affecting vulnerable persons and groups are addressed, but also
that the needs of those groups are properly considered, in line with the commitment
enshrined in the 2030 Agenda to leave no one behind. Access rights in environmental
matters therefore constitute a keystone of the relationship between human rights and
the environment.

This document, of which an earlier version was published in 2013," reviews the
laws and institutional frameworks that safeguard access to information, participation in
decision-making and access to justice in environmental matters, as enshrined in Principle
10 of the Rio Declaration on Environment and Development, in the 33 countries of the
region, on the basis of the material collected in the Observatory on Principle 10 in Latin
America and the Caribbean. This updated version reflects recent developments in these
matters and the traction they have gained in the region and includes new examples of
good practices and emerging issues.

As discussed herein, notwithstanding the significant progress made in the last few
decades, many countries have yet to develop fully the legislation needed to facilitate
the implementation of Principle 10 of the Rio Declaration, or are finding it difficult to
apply in practice. It is clear from the document that all countries in the region have
experiences to share on the effective application of access rights in environmental matters.
However, it is also apparent that even countries with solid regulatory frameworks face

' See Access to information, participation and justice in environmental matters in Latin America and the Caribbean: situation,
outlook and examples of good practice, Environment and Development series, No. 151 (LC/L.3549/Rev.2), Santiago, 2013.
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challenges when it comes to ensuring that all people are able to exercise their rights.
As this work has found, people living in poverty and indigenous and Afrodescendent
peoples, among others, face significant barriers to exercising their rights, sometimes
in the form of unequal access to justice and lack of political power.

The Economic Commission for Latin America and the Caribbean (ECLAC) has
prepared this publication as part of its commitment to the follow-up of the agreements
adopted by the international community in Rio de Janeiro, Brazil, in 1992 and to the
implementation and monitoring of the 2030 Agenda for Sustainable Development.

Alicia Barcena
Executive Secretary
Economic Commission for Latin America
and the Caribbean (ECLAC)
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Both civil society and governments have increasingly recognized that access to
information, participation and justice in environmental matters are not only rights in
themselves but are vital if development is to become environmentally sustainable.
Accordingly, it has been argued that policymaking in the countries of Latin America and
the Caribbean needs to be more participatory and informed (United Nations, 2012a).

Access to information is conducive to open, transparent decision-making, which
forges trust, allows previously unnoticed problems to be brought to light or alternative
solutions proposed, and increases the efficiency and effectiveness of environmental
policies and regulations.

Informed participation, meanwhile, is a mechanism for integrating public concerns
and knowledge into public policy decisions affecting the environment. It has been argued
that public participation in decision-making makes governments better able to respond
promptly to public concerns and demands, build consensus and secure increased
acceptance of and compliance with environmental decisions, as people are made to feel
part of them.! There is also evidence that informed public participation at early stages
of environmental decision-making helps to forestall future socioenvironmental conflicts.

Access to justice, for its part, provides individuals, groups and organizations with
a tool to protect their rights in relation to the environment, information access and
participation in decision-making, as it gives them recourse to clear, equitable, timely
and independent legal and administrative procedures capable of providing redress and
remedies for environmental damage in the event that these rights are infringed by the
State itself or private persons.

The United Nations Conference on Environment and Development, held in Rio
de Janeiro in 1992, was a turning point for recognition of the importance of access to
information, participation and justice in dealing with environmental challenges. On that
occasion, governments agreed that:

“Environmental issues are best handled with the participation of all concerned
citizens, at the relevant level. At the national level, each individual shall have appropriate
access to information concerning the environment that is held by public authorities,
including information on hazardous materials and activities in their communities, and
the opportunity to participate in decision-making processes. States shall facilitate and
encourage public awareness and participation by making information widely available.
Effective access to judicial and administrative proceedings, including redress and
remedy, shall be provided” (United Nations, 1992).

Twenty-five years on from the adoption of Principle 10 of the Rio Declaration on
Environment and Development, it is generally agreed that the rights of access to
information, public participation and justice in environmental matters (see box 1) are
central to the relationship between the environment and human rights and form the
basis of environmental democracy and good governance (see box 2). Similarly, the
cumulative evidence is that citizen participation in decision-making can improve the
quality and acceptability of the decisions that come out of environmental procedures
and operates as a tool for reducing inequality and poverty. This was formally recognized
in “The future we want’ the outcome document of the United Nations Conference on
Sustainable Development (Rio+20), which argued that broad public participation and
access to information and to judicial and administrative proceedings were essential

' See Article 19, “Submission of Article 19, global campaign for free expression, on incorporating Principle 10 and the
right to information in the Rio 2012 outcomes”, London, 1 November 2011 [online] https://www.article19.org/data/files/
medialibrary/2808/11-11-02-Rio.pdf.
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to the pursuit of sustainable development.? In that document, heads of State also
recognized that democracy, good governance and the rule of law at both the national
and international levels, and likewise an enabling environment, were essential for
sustainable development, including sustained and inclusive economic growth, social
development, environmental protection and the eradication of poverty and hunger.3

Box 1

Rights of access to
information, participation
and justice in
environmental matters

Principle 10 of the 1992 Rio Declaration on Environment and Development is grounded in the
relationship between three interconnected and interdependent human rights:

The right for everyone to have access to environmental information held by the public
authorities in a timely and effective manner. Although there is no single definition of
‘environmentalinformation’, this is generally agreed to include not just information on materials
and activities posing a threat to communities but also information on environmental quality,
environmental health impacts and the factors affecting these, information on legislation and
policies for the provision of guidance on obtaining data. The term “public authorities" should
also be interpreted broadly to include all branches of the State (the executive, legislature
and judiciary) at all levels of the internal government structure (central or federal, regional,
provincial or municipal) and any other physical or legal persons having public responsibilities
or functions or providing public services (including private sector organizations performing
public functions and supplying public services).

The right for everyone to participate individually or collectively in decision-making that
affects the environment. This refers to the opportunity for citizens to provide inputs when all
options and solutions are still possible and to have an influence on decision-making about
standards, policies, strategies and plans at different levels, as well as projects, works and
activities liable to have an environmentalimpact. Examples include formal citizen participation
arrangements set up as part of environmental impact or licensing assessments, and public
consultations carried out by governments to implement a national policy. To be able to
exercise this right properly, the public needs to have prior access to the information needed
for participation and be given a reasonable amount of time to prepare.

The right of access to justice so that anyone can enforce environmental laws and rights
(including the rights to information and participation in decision-making) or obtain redress for
environmental damage. Access to justice takes the form of clear, equitable, independent and
expeditious judicial and administrative remedies when these rights are affected or aremedy is
required for environmental harm. Broad active legal standing in defence of the environment,
the creation of assistance mechanisms to eliminate or reduce financial and other obstacles
to justice, the implementation of mechanisms to execute rulings in a timely and effective
manner and the application of provisional or precautionary measures and remedial measures
(such as restitution or restoration and compensation) are some of the conditions for this right
to be fully exercised. Access to justice is also essential to safeguard the environmental rights
of those traditionally excluded from decision-making.

Source:Economic Commission for Latin America and the Caribbean (ECLAC), on the basis of ECLAC, “Preliminary document of
the regional instrument on access to information, participation and justice on environmental matters in Latin America
and the Caribbean” (LC/L.3987), Santiago, 2015 [online] http://repositorio.cepal.org/bitstream/handle/11362/37953/1/
$1500260_en.pdf; United Nations Environment Programme (UNEP), Putting Rio Principle 10 into Action: An Implementation
Guide for the UNEP Bali Guidelines for the Development of National Legislation on Access to Information, Public
Participation and Access to Justice in Environmental Matters, Nairobi, 2015.

2
3

See United Nations (2012h).
See [online] https://rio20.un.org/sites/rio20.un.org/files/a-conf.216l-1_english.pdf.
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Box 2
Although there is no one definition of what is meant by environmental democracy;, it is generally Elements of good
agreed that the core of the concept is the idea that decision-making with environmental governance and
implications needs to be participatory, open and inclusive. Thus, the emphasis should be environmental
democracy

on the decision-making process rather than the actual results. Environmental democracy is
underpinned by three interrelated and interdependent rights: the right to effective and timely
access to environmental information, the right to participation in decision-making affecting
the environment and the right to justice in order to enforce environmental laws and rights or
obtain redress for environmental damage. These three rights were internationally recognized
in Principle 10 of the 1992 Rio Declaration on Environment and Development and are the basis
for environmental democracy.

Accordingly, while different definitions of good governance exist, they all start out from the
premise that decision-making and implementation processes should be clear and governed
by the following principles: openness, so that decision-making and government generally is
transparent and understandable; effectiveness, always considering that good governance is a
means to an end and that effective attainment of that end is what ultimately counts; participation,
so that decision-making includes all possible actors; consistency, with reasonable incentives
and sanctions in pursuit of specific goals; and clear accountability).

Good governance lies not only with government but also in the role played by the public,
private enterprise, the media, civil society organizations, investors, researchers and all those
with the power to affect a country's political, economic and social life.

Source:Economic Commission for Latin America and the Caribbean (ECLAC), on the basis of J. Harman, “The relationship
between good governance and environmental compliance and enforcement”, document presented at the Seventh
International Conference on Environmental Compliance and Enforcement, International Network for Environmental
Compliance and Enforcement (INECE), Washington, D.C., 9—15 April 2005 [online] https://www.peacepalacelibrary.
nl/ebooks/files/C08-0084-Harman-Relationship.pdf; J. Foti and others, Voice and Choice: Opening the Door to
Environmental Democracy, Washington, D.C., World Resources Institute (WRI), 2008.

A. Democracy, the environment and poverty:
ensuring no-one is left behind

Latin America and the Caribbean faces great challenges in respect of social inclusion,
equality, poverty eradication and environmental protection. It is increasingly clear that
environmental degradation —at both the local and global levels— has a more severe
impact on disadvantaged groups, who are more vulnerable to diseases associated with
it (such as air and water pollution and changes in the patterns of vectorborne diseases),
to disasters caused by extreme weather events and to loss of livelihoods due to the
degradation of ecosystems and natural resources (United Nations, 2012a, p. 231).

Another challenge is to strengthen the ability of States and institutions to more
effectively manage and resolve the growing number of socioenvironmental conflicts
associated with projects in extractive sectors.

The wide array of challenges faced by the region in its pursuit of development
with equality and peace and of genuine progress on poverty eradication calls for a
greater public policy and budgetary effort and more concerted action by government,
civil society and the private sector to establish enduring compacts for equality and a
sustainable future. Such compacts will only be possible when democracies are more
participatory and transparent and their citizens are deeply engaged in decisions about
the type of society they want to build.*

4 See Barcena (2016).
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Similarly, the United Nations World Economic and Social Survey 2016, which examines
the challenges of creating climate change resilience and the disproportionate effects
of climate disasters on vulnerable populations and communities, argues that rights of
access to information, participation and justice are essential to combat inequality and
build climate resilience strategies. These rights, which are enshrined in Principle 10
of the 1992 Rio Declaration on Environment and Development, not only ensure that
environmental problems affecting disadvantaged groups and vulnerable communities
are dealt with, but also ensure that these groups’ needs are taken into account.

The link between good governance and democracy, environmental sustainability and
the eradication of poverty and hunger has been thoroughly explored in the literature.®
The starting point is the recognition that poverty is not just an economic issue but
a multidimensional phenomenon encompassing the lack of both income and the
basic capabilities needed to lead a decent life, including access to natural resources
(OHCHR, 2012). The Committee on Economic, Social and Cultural Rights has defined
poverty from a human rights perspective as “a human condition characterized by the
sustained or chronic deprivation of the resources, capabilities, choices, security and
power necessary for the enjoyment of an adequate standard of living and other civil,
cultural, economic, political and social rights” (United Nations, 2001).

Persons living in poverty are confronted by enormous physical, economic, cultural
and social obstacles to accessing their rights and entitlements. Consequently, they
experience many interrelated and mutually reinforcing deprivations, including unequal
access to justice and lack of political power. From a human rights perspective, ending
poverty means recognizing people who live in it as rights holders and agents of
change and empowering them to participate effectively in public life (including public
policymaking) and hold to account those who have an obligation to act (OHCHR, 2012).

Effective and meaningful participation is an affirmation of the right of every individual
and group to take part in the conduct of public affairs. It is also a means of promoting
social inclusion and an essential component of efforts to combat poverty, not least
by ensuring that public policies are sustainable and designed to meet the expressed
needs of the poorest segments of society (OHCHR, 2012).

Thus, with a multidimensional approach, reducing poverty and empowering
the neediest requires a receptive government (to guarantee access to information,
participation and justice and establish institutional mechanisms and arrangements that
clear away the obstacles to effective participation by the poor) and an environment that
guarantees the health and well-being of current and future generations.

B. Principle 10 and the United Nations 2030
Agenda for Sustainable Development

In September 2015, coinciding with the seventieth anniversary of the United Nations,
the General Assembly approved a transformational plan of action for people, the
planet, peace and prosperity called “Transforming our world: the 2030 Agenda for
Sustainable Development’®

This new universal agenda includes 17 Sustainable Development Goals and 169 targets,
constituting the road map agreed by the countries for the next 15 years. The Sustainable
Development Goals pick up where the Millennium Development Goals left off, with a
view to achieving unfulfilled targets, but their focus is no longer primarily on developing

5 See, for example, UNDP/UNEP (2015), UNDP (2011), Foti and others (2008), Foti and Da Silva (2010) and Narayan (2002).
6 See United Nations (2015).
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countries but on the whole world. These are universal goals and targets engaging
developed and developing countries alike. They are integrated and indivisible and balance
the economic, social and environmental dimensions of sustainable development.

In the Sustainable Development Goals and their targets, the countries set forth
a supremely ambitious and transformational vision for the future. They aspire, among
other things, to a world where consumption and production methods and use of all
natural resources are sustainable; one in which democracy, good governance and the
rule of law, as well as an enabling environment at the national and international levels,
are essential for sustainable development, including sustained and inclusive economic
growth, social development, environmental protection and the eradication of poverty
and hunger; one in which humanity lives in harmony with nature and in which wildlife
and other living species are protected.

The 2030 Agenda for Sustainable Development is a call to action for us to change
our world, and in it the countries have made it clear that human well-being is inextricably
linked to environmental quality and peace. Thus, five of the Goals deal explicitly with
environmental topics, and well-being based on the environment is present in the targets
of all the other Goals.” Furthermore, Goal 16, which promotes peaceful and inclusive
societies for sustainable development, calls on countries to provide access to justice for
all, build effective, accountable and inclusive institutions at all levels, ensure responsive,
inclusive, participatory and representative decision-making at all levels, ensure public
access to information, and promote and enforce non-discriminatory laws and policies
for sustainable development.

Principle 10 of the Rio Declaration on Environment and Development is thus at the
core of the 2030 Agenda, as it seeks to ensure that everyone has access to information,
participates in decision-making and has recourse to justice in environmental matters,
particularly individuals and groups in situations of vulnerability and poverty.8

Although Principle 10 of the Rio Declaration on Environment and Development refers
explicitly to environmental issues, it is part of a set of guiding principles laid down by
the countries for progress towards more sustainable development. Thus, Principle 10
should be read in conjunction with the others, particularly Principle 1, which asserts that
human beings are at the centre of sustainable development concerns and are entitled
to a healthy and productive life in harmony with nature; Principle 4, stating that, in order
for sustainable development to be achieved, environmental protection shall constitute
an integral part of the development process and cannot be considered in isolation
from it; and Principle 25, establishing that peace, development and environmental
protection are interdependent and indivisible.? Thus, ensuring that Principle 10 of the
Rio Declaration on Environment and Development is fully applied will help clear the
path to sustainable development on which the countries embarked when they adopted
the 2030 Agenda, by creating the conditions for cooperation and the creation of robust
partnerships between the different stakeholders in society.

7 See Béarcena (2016).
8 See Barcena (2016).
9 See United Nations (1992).
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A. Background

In the 25 years since Principle 10 of the Rio Declaration on Environment and Development
was adopted, access rights have been reaffirmed and extended by a number of international
and regional initiatives, as summarized in box I.1.

Box .1
Regional and international commitments regarding access to information, participation and justice
in environmental matters

1992. Rio Declaration on Environment and Development. The Declaration is a non-binding commitment adopted by
governments at the United Nations Conference on Environment and Development (Earth Summit, Rio de Janeiro, Brazil, 1092).
Principle 10 of the Declaration states that the best way of addressing environmentalissues is with the participation of informed
citizens, and that effective access to judicial and administrative proceedings, including redress and remedy, shall be provided.

1992. Agenda 21. Non-binding action plan for sustainable development adopted by countries at the United Nations
Conference on Environment and Development (Earth Summit, Rio de Janeiro, Brazil, 1092). Chapters 23 to 40 address issues
related to access to information and civil society participation in decision-making.

1994. Programme of Action of the Global Conference on the Sustainable Development of Smalllsland Developing States
(Bridgetown, Barbados, 1994). The Barbados Programme of Action recognizes the importance of public participation in
decision-making (chapter 10) and enjoin participating States to take measures to this end.

1996. Declaration of Santa Cruz de la Sierra. In the Declaration, the member States of the Organization of American
States (OAS) undertook to support and encourage, as a basic prerequisite for sustainable development, wide-ranging
participation by civil society in the decision-making process, including policies and programmes and their design,
implementation and evaluation.

1997. Charter of Civil Society. Adopted by the heads of government of the Caribbean Community (CARICOM). Articles
23 (Environmental Rights) and 24 (Awareness and Responsibilities of the People) include provisions for public participation
while reaffirming the right of all to an environment adequate for their health and well-being.

1998. Convention on Access to Information, Public Participation in Decision-Making and Access to Justice in Environmental
Matters (Aarhus Convention). This is a binding regional instrument serviced by the United Nations Economic Commission for
Europe (UNECE), which sets minimum standards for the countries that are parties to it. The three pillars of the Convention,
which came into force on 30 October 2001, are: access to information, participation in environmental decision-making and
access to justice. There are currently 46 signatory countries with widely differing levels of economic development, plus
the European Union. Although it is a regional instrument, the Aarhus Convention is open to adoption by countries that are
not UNECE members, if the meeting of the parties agrees. Countries wishing to accede to the Convention are required to
amend their national laws to align them with its provisions. The Convention gave rise to the first legal instrument on pollutant
release and transfer registers, the Protocol on Pollutant Release and Transfer Registers, which was adopted in 2003 and
came into force on 8 October 2009. It has so far been ratified by 35 parties, including the European Union.

2000. Inter-American Strategy for the Promotion of Public Participation in Sustainable Development Decision-Making.
The Strategy encourages States to adopt —but does not bind them to— a set of principles, while encouraging transparent,
effective and responsible public participation in decision-making and in the design, adoption and implementation of
sustainable development policies in Latin America and the Caribbean. It was adopted by the OAS member States.

2000. Malmé Ministerial Declaration. At the Global Ministerial Environment Forum in Malm®, Sweden, the environment
ministers meeting under the auspices of the United Nations Environment Programme (UNEP) adopted a declaration
recognizing the need to strengthen the role of civil society through freedom of access to environmental information for all,
wide-ranging participation in environmental decision-making and access to justice in environmental matters.

2001. MERCOSUR Framework Agreement on Environment. In article 1, the States parties reaffirm their commitment
to the principles laid down in the 1992 Rio Declaration on Environment and Development. Article 6 establishes a duty for
States parties to provide timely information on environmental disasters and emergencies that might affect the other States
parties and to provide technical and operational support when possible.
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Box |.1 (continued)

2001. Revised Treaty of Chaguaramas. Articles 65 and 226 of the Treaty establishing CARICOM includes provisions
on environmental rights. The Treaty gives individuals the right to seek redress in the Caribbean Court of Justice when they
consider their rights to have been infringed, providing the requirements of article 222 are met.

2001. St. George’s Declaration of Principles for Environmental Sustainability. This statement of principles for
environmental sustainability in the Organisation of Eastern Caribbean States (OECS), sighed by its environment ministers,
establishes the general framework for environmental management to be applied in the OECS region. Principles 4, 5 and 7 refer
to the inclusion of all societal actors in environmental management.

2002. Johannesburg Plan of Implementation of the World Summit on Sustainable Development. Paragraph 164 of
the Plan of Implementation provides that all countries should promote public participation, including through measures
that provide access to information regarding legislation, regulations, activities, policies and programmes. They should also
foster full public participation in sustainable development policy formulation and implementation. Women should be able
to participate fully and equally in policy formulation and decision-making.

2002. Latin American and Caribbean Initiative for Sustainable Development. The Initiative was adopted in 2002 by the
governments of Latin America and the Caribbean within the framework of the Johannesburg World Summit on Sustainable
Development. Its main objective is to assess progress and secure effective action towards sustainable development in the
countries of the region. In 2003, the Forum of Ministers of the Environment of Latin America and the Caribbean decided to
support a project for producing national environmentalindicators, as well as any economic, social and institutionalindicators
required to assess progress in implementing the Initiative. The indicators for evaluating institutional aspects include the
preparation of reports on the state of the environment and the existence of national sustainable development councils.

2005. The Mauritius Declaration and the Mauritius Strategy for the Further Implementation of the Programme of
Action for the Sustainable Development of Small Island Developing States. In the Declaration, small island developing
States reaffirm their commitment to the principles of the Rio Declaration on Environment and Development. In the Strategy;,
they reaffirm the importance of gender equality and the pursuit of full and equal access for women and men to political
participation at all levels and to programmes and decision-making systems for sustainable development. They also add
that, with the necessary support of the international community, smallisland developing States should continue seeking to
improve legislative, administrative and institutional structures for developing and implementing sustainable development
strategies, policies and plans, mainstreaming sustainable development concerns into overall policy development and
implementation and facilitating the participation of civil society in all sustainable development initiatives.

2006. Order of the Inter-American Court of Human Rights. In 2006, the Inter-American Court of Human Rights took
another major step at the international levelin promoting access rights by ruling that the right of access to public information
was a fundamental human right protected by human rights treaties and should be upheld by States.?

2006. Declaration of Santa Cruz+10. In the Declaration, the OAS countries reaffirmed their commitment to Principle 10
of the Rio Declaration on Environment and Development.

2010. Guidelines for the Development of National Legislation on Access to Information, Public Participation and
Access to Justice in Environmental Matters (Bali Guidelines). The purpose of these voluntary guidelines, adopted at the
twenty-fifth session of the UNEP Governing Council, is to provide general guidance to States that so request in promoting
the effective implementation of their commitments under Principle 10 of the 1992 Rio Declaration on Environment and
Development within the framework of their national legislation and processes.

2010. The Declaration of Santo Domingo for the Sustainable Development of the Americas. In the Declaration, OAS
member States undertook to promote citizen and public participation as a key element of sustainable development policymaking.

2011. Conclusions of the Latin American and Caribbean Regional Meeting Preparatory to the United Nations
Conference on Sustainable Development. On this occasion, the countries of the region articulated the need to commit,
among other things, to full implementation of the rights of access to information, participation and justice in environmental
matters enshrined in Principle 10 of the Rio Declaration on Environment and Development.

2012, Outcome of the United Nations Conference on Sustainable Development (Rio*20), “The future we want”. In this
document, the countries emphasized that broad public participation and access to information and judicial and administrative
proceedings were essential to the promotion of sustainable development (paragraph 43). They also encouraged action at
the regional, national, subnationaland local levels to promote access to information, public participation in decision-making
and access to justice in environmental matters, where appropriate.
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2012. Declaration on the Application of Principle 10 of the Rio Declaration on Environment and Development in Latin
America and the Caribbean. In the Declaration, which was made as part of the Rio+20 Conference under the leadership of
Chile, the signatory countries indicated the need to commit to full implementation of the rights of access to information,
participation and justice in environmental matters enshrined in Principle 10 of the 1992 Rio Declaration on Environment and
Development. They therefore indicated their willingness to launch a process to explore the viability of developing a regional
instrument open to all countries of the region with meaningful participation by all concerned citizens and with support from
the Economic Commission for Latin America and the Caribbean (ECLAC) as technical secretariat. In November 2014, after a
two-year exploratory stage, the 24 countries that had signed the Declaration at that time agreed to begin negotiations over
a regional agreement on access to information, participation and justice in environmental matters, for which a negotiating
committee with substantial public participation was established. The countries asked the Presiding Officers of the Committee
—comprising Chile and Costa Rica as co-chairs and Argentina, Mexico, Peru, Saint Vincent and the Grenadines and Trinidad
and Tobago as vice-chairs— to lead the negotiating process with the support of ECLAC as technical secretariat.

2013. Declaration of the First Summit of Heads of State and Government of the Community of Latin American and
Caribbean States (CELAC). Article 60 of the Declaration of Santiago states that CELAC members “appreciate initiatives for
regional implementation of the 10th Principle of the 1992 Rio Declaration, regarding the rights of access to information,
participation and environmental justice, as a significant contribution to the participation of organized community committed
to Sustainable Development”.

2013. Declaration of the First CELAC-European Union Summit. The Declaration of Santiago states: “We acknowledge
the importance of implementing Principle 10 of the 1992 Rio Declaration at the Earth Summit, and reiterate the importance
of advancing initiatives in this matter." The Declaration also reiterated the right of citizens to participate in the formulation,
implementation and monitoring of public policies.

2014. Declaration of the Nineteenth Meeting of the Forum of Ministers of the Environment of Latin America and the
Caribbean. In the declaration adopted in Los Cabos, Mexico, the participating ministers reaffirmed that it was indispensable
to promote access to information, informed public participation and environmental justice for the exercise of citizenship
rights. The meeting participants also adopted a Decision on Principle 10 reaffirming their commitment to working towards full
implementation in Latin America and the Caribbean of Principle 10 of the Rio Declaration on Environment and Development,
recognizing the progress made with the process of the Declaration on application of Principle 10 in the region and urging that
it should be consolidated as an inclusive and participatory regional forum for constructing a shared vision and strengthening
national capabilities.

2014. Resolution 686 (XXXV) of the thirty-fifth session of ECLAC. Resolution 686 (XXXV) on Application of Principle 10
of the Rio Declaration on Environment and Development in Latin America and the Caribbean reiterates the commitment
of the countries of Latin America and the Caribbean to moving towards full implementation of the rights of access to
information, participation and justice in environmental matters with a view to fomenting the involvement of society in the
promotion of sustainable development. It underscores the importance of sustainable management of natural resources for
the development of the region's countries, to which end mechanisms for informed, broad and inclusive participation are vital.

2014. Resolution on the implementation of Principle 10 at the First United Nations Environment Assembly of the United
Nations Environment Programme (UNEP). The Assembly passed resolution UNEP/EA.1/L.13 on Implementation of Principle
10 of the Rio Declaration on Environment and Development, which takes note of the Declaration on the Application of Principle
10 of the Rio Declaration on Environment and Development (2012) and encourages the countries to continue their efforts to
strengthen international dialogue, cooperation, technical assistance and capacity-building in support of the implementation
of Principle 10 of the Rio Declaration on Environment and Development at the international, regional and national levels.

2014. Lima Ministerial Declaration on Education and Awareness-raising at the twentieth Conference of the Parties
to the United Nations Framework Convention on Climate Change. In the Lima Ministerial Declaration on Education and
Awareness-raising, recalling the importance of articles 6 of the Convention and 10(e) of the Kyoto Protocol, the countries
reaffirmed that public participation, access to information and knowledge were crucial for developing and implementing
effective policies to combat climate change and adapt to its impacts.




M ¥ Chapterl Economic Commission for Latin America and the Caribbean (ECLAC)

Box I.1 (concluded)

2015. Declaration of the Third Summit of Heads of State and Government of the Community of Latin American and
Caribbean States (CELAC). The heads of State and government gathered in Belén, Costa Rica, emphasized the importance
of access rights in the promotion of sustainable development and highlighted the advances made with the implementation
process for Principle 10 of the 1992 Rio Declaration on Environment and Development.

2016. Declaration of the twentieth meeting of the Forum of Ministers of the Environment of Latin America and the
Caribbean. In the declaration adopted in Cartagena de Indias, Colombia, the ministers and delegation heads reaffirmed that
it was indispensable to work towards full implementation of Principle 10 of the Rio Declaration, consistently with national
situations and legislation, to which end it was crucial to strengthen international cooperation and capacity-building in the
region's countries. The meeting also adopted a Decision on Access to Information, Public Participation and Access to Justice
in Environmental Matters (Decision 5; Principle 10 of the Rio Declaration).

2016. Resolution 706 (XXXVI) of the thirty-sixth session of ECLAC. Resolution 706 (XXXVI) on Application of Principle 10 of
the Rio Declaration on Environment and Development in Latin America and the Caribbean notes the progress and convergence
achieved in the regional process and reiterates the commitment of the countries of Latin America and the Caribbean to
moving towards full implementation of the rights of access to information, participation and justice in environmental matters
with a view to fostering the involvement of society in the promotion of sustainable development.

2016. Resolution 2/25 of the Second United Nations Environment Assembly (UNEA) of the United Nations Environment
Programme (UNEP). The Assembly passed resolution 2/25, presented by Chile and Costa Rica, on “Application of Principle 10
of the Rio Declaration on Environment and Development in the Latin America and Caribbean Region’, enjoining the countries to
continue their efforts towards greater international dialogue and cooperation, carry on with technical assistance and capacity-
building in support of Principle 10 in a way that takes account of progress, instruments, experience and practices arising since
its adoption, and work to strengthen the rule of law in environmental matters at the international, regional and national levels.

Source: Economic Commission for Latin America and the Caribbean (ECLAC), on the basis of official documents.
@ See Inter-American Court of Human Rights, “Order of the Inter-American Court of Human Rights. Case of Claude-Reyes et al. v. Chile: judgment of September 19, 2006
(merits, reparations and costs)”, 19 September 2006 [online] http://www.corteidh.or.cr/docs/casos/articulos/seriec_151_ing.doc.

There is international consensus that the Aarhus Convention, being binding, is
the instrument that has done most to promote access rights. It has been described
by former Secretaries-General of the United Nations Kofi Annan and Ban Ki-Moon as
the most ambitious venture in environmental democracy ever undertaken under the
auspices of the United Nations.” Box .2 summarizes its main characteristics.

At the United Nations Conference on Sustainable Development, held in Rio de
Janeiro, Brazil, from 20 to 22 June 2012, Chile assumed the leadership of a regional
process under which 24 Latin American and Caribbean countries (as of August 2017)
are negotiating a regional agreement on access to information, public participation and
justice in environmental matters.

The process began with the signing of the Declaration on the Application of Principle 10
of the Rio Declaration on Environment and Development, in which the signatory countries
reaffirmed their commitment to the rights of access to information, participation and
justice in environmental matters, announced their intention of initiating a process to
explore the viability of establishing a regional instrument to promote full enforcement
of these, and asked ECLAC to act as technical secretariat.2 The Declaration has so far
been signed by 24 countries forming the membership of the negotiating committee:
Antigua and Barbuda, Argentina, Brazil, Chile, Colombia, Costa Rica, Dominica, Dominican
Republic, Ecuador, El Salvador, Grenada, Guatemala, Honduras, Jamaica, Mexico,
Panama, Paraguay, Peru, the Plurinational State of Bolivia, Saint Kitts and Nevis, Saint
Lucia, Saint Vincent and the Grenadines, Trinidad and Tobago and Uruguay.

T See ECE (2000 and 2014).
2 See United Nations (2012b).
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Box I.2
Environmental democracy at the Economic Commission for Europe: the Aarhus Convention

The Convention on Access to Information, Public Participation in Decision-Making and Access
to Justice in Environmental Matters (Aarhus Convention) of the United Nations Economic
Commission for Europe (UNECE) and its Protocol on Pollutant Release and Transfer Regjisters
were the first legally binding instruments to stipulate obligations for States parties regarding
effective implementation of Principle 10 of the Rio Declaration on Environment and Development.
The Convention confers rights on the population and places obligations on governments and
public authorities in respect of access to information, public participation in decision-making
and access to justice in environmental matters, and has played a key role in the development
of legislation on these issues in the countries of the UNECE region. It is a unique international
environmental treaty that explicitly links environmental procedural rights with other human rights
and provides a broad and solid framework for governments to involve the public effectively in
actions to achieve sustainable development. The Convention was adopted in 1998 in Aarhus,
Denmark, and came into force on 30 October 2001.

Every three years, a Meeting of the Parties to the Convention is held to review progress and
adopt a programme of activities for the next period, including a number of capacity-building
measures to help the parties comply with the provisions agreed on. The Convention also has
three working groups whose mission is to improve implementation of each of the three pillars
and share good practices.

The Convention additionally includes an innovative non-judicial and non-confrontational
mechanism of a consultative character for reviewing fulfilment of its provisions. The Compliance
Committee is made up of nine independent experts who serve in an individual capacity. It
receives communications from members of the public as well as from the parties, and has
proved a powerfulinstrument for encouraging compliance with the provisions of the Convention.
To date, all Compliance Committee findings have been endorsed by the Meeting of the Parties.

By its Decision I1/1, the second Meeting of the Parties passed an amendment on genetically
modified organisms (GMOs) which will come into force once ratified by at least three quarters
of the parties to the Convention at the time the amendment was adopted.

Source: Economic Commission for Latin America and the Caribbean (ECLAC), on the basis of Economic Commission for Europe
(ECE), “Public participation”, Geneva [online] http://www.unece.org/env/pp/welcome.html.

Four meetings of the focal points designated by the governments of the countries
that had signed the Declaration on the Application of Principle 10 of the Rio Declaration
on Environment and Development in Latin America and the Caribbean were held
between 2012 and 2014. At their fourth meeting, the signatory countries adopted the
Santiago Decision, initiating the negotiation of a regional instrument.3 To that end they
established a negotiating committee, with substantial public participation, and appointed
presiding officers, comprising Chile and Costa Rica as co-chairs and Argentina, Mexico,
Peru, Saint Vincent and the Grenadines and Trinidad and Tobago as vice-chairs. ECLAC
was asked to draft a preliminary document for the regional instrument?* based on the
San José Content for the Regional Instrument, the outcome of two years' work by
delegations and civil society representatives.®

3 See ECLAC (2015a).
4 See ECLAC (2015b).
5 See ECLAC (2015a).
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The negotiating committee held its first session in May 2015, at which time the
participating countries adopted the Organization and Work Plan of the Negotiating
Committee of the Regional Agreement on Access to Information, Participation and
Justice in Environmental Matters in Latin America and the Caribbean.6The committee
met again in Panama City (October 2015), Montevideo (April 2016), Santo Domingo
(August 2016), Santiago (November 2016), Brasilia (March 2017), Buenos Aires
(August 2017), and Santiago (November 2017), carrying forward the negotiations on
the regional agreement by working on successive versions of the text incorporating
the countries’ proposals. In the 2017 Santiago round, countries agreed to make every
effort to conclude the negotiations in 2018.

Among the elements the countries have indicated that the future regional agreement
should contain are: a rights-based approach, an emphasis on cooperation and capacity-
building, non-regression and progressivity, the interdependence of access rights, the
setting of minimum standards that are not an impediment to even greater progress,
affirmative measures for vulnerable groups and intergenerational equity.”

Prior to the second round of discussions in the negotiating committee, a group of
15 United Nations human rights experts expressed their firm support for the effort by
the governments of Latin America and the Caribbean to achieve a regional instrument
guaranteeing the rights of access to information, participation and justice in environmental
matters. They added that the negotiations were one of the most important steps being
taken internationally to protect and promote environmental democracy and would
provide a model for similar efforts in other regions and countries. The experts also
urged the negotiators to adopt a treaty or other binding instrument,® as this would be
the best way of pursuing effective implementation of access rights and sustainable
development and of ensuring that this instrument would strengthen the capacities of
public institutions and civil society.?

6 See ECLAC (2015¢).

7 See the San José Content, agreed in November 2014, in ECLAC (2015a).

Although the countries agreed in the Santiago Decision that the nature of the instrument would be a matter for the negotiations,
they also agreed at the meeting that these should be undertaken as seriously and responsibly as the process merited and as
though the regional agreement were to be binding. See ECLAC (2015a). By September 2017, a majority of the countries on the
negotiating committee had come out in favour of a legally binding agreement.

9 See OHCHR (2015).
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B. The virtuous circle between human rights,
the environment and access rights

Since the United Nations Conference on the Human Environment in 1972, the relationship
between human rights and the environment has been a subject of great interest
in the international community,’® particularly as regards two key issues: the nature
of the relationship between human rights and the environment, and whether the
international community ought to recognize a new human right, namely the right to a
healthy environment.!

With a view to extending the analysis and clarifying obligations relating to human
rights and the environment, the Human Rights Council of the United Nations agreed
under resolution 19/10 of 22 March 2012 to appoint an independent expert on the
issue of human rights obligations relating to the enjoyment of a safe, clean, healthy
and sustainable environment.1?

In the performance of his functions, the Special Rapporteur has highlighted the
virtuous circle between human rights, the environment and access rights, and has
noted that the full exercise of procedural rights of access to information, participation in
decision-making and effective redress produces more transparent and betterinformed
environmental policies, contributing to a healthier environment that in turn enables
people to enjoy substantive human rights such as the right to life, food and health.’®

States have often codified the relationship between human rights and the
environment by giving legal recognition at the highest level to the right to a healthy
environment (see table I.1).

10 See article 1 of the Declaration of the United Nations Conference on the Human Environment, held in Stockholm in 1972: “Man is
both creature and moulder of his environment, which gives him physical sustenance and affords him the opportunity for intellectual,
moral, social and spiritual growth. In the long and tortuous evolution of the human race on this planet a stage has been reached
when, through the rapid acceleration of science and technology, man has acquired the power to transform his environment in
countless ways and on an unprecedented scale. Both aspects of man’s environment, the natural and the man-made, are essential
to his well-being and to the enjoyment of basic human rights—even the right to life itself” (United Nations, 1973).

" See United Nations (2011).

12 Professor John H. Knox of the School of Law of Wake Forest University was appointed to the position in July 2012 and entered
upon his duties in August 2012 for a period of three years. In March 2015, the Human Rights Council established under resolution
28/11 that the independent expert would become a special rapporteur on the issue of human rights obligations relating to the
enjoyment of a safe, clean, healthy and sustainable environment for a period of three years and encouraged the Rapporteur
to continue to study obligations and identify and promote good practices in this area. See J. Knox, “UN Mandate”, Geneva
[online] http://srenvironment.org/un-mandate/.

13 See ECLAC (2013) and Office of the United Nations High Commissioner for Human Rights (OHCHR), “Special Rapporteur on
human rights and the environment (former Independent Expert on human rights and the environment)”, Geneva [online] http://
www.ohchr.org/EN/Issues/Environment/SREnvironment/Pages/SRenvironmentindex.aspx.
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Table 1.1

Latin America and the Caribbean (19 countries): constitutional treatment of the right to a healthy environment

Country

Constitutional provision

Argentina

Article 41. All inhabitants have the right to a healthy, balanced environment suitable for human development and for production
activities to meet present needs without compromising those of future generations; and have a duty to preserve it.

Bolivia (Plurinational State of)

Article 33. People have the right to a healthy, protected and balanced environment. The exercise of this right should allow
individuals and communities in current and future generations, and other living creatures, to develop normally and permanently.

Brazil Article 225. Everyone is entitled to an ecologically balanced environment, which is a good for the common use of the peopleand
is essential for a healthy quality of life, and which the public authorities and community have a duty to defend and preserve for
current and future generations.

Chile Avrticle 19. The constitution guarantees everyone: [...] 8. the right to live in a pollution-free environment. The State has a duty to
ensure that this right is not encroached upon and to provide for the preservation of nature.

Colombia Article 79. Everyone has the right to a healthy environment. The law shall provide for community participation in decisions that
may affect it. The State has a duty to safeguard the environment and protect its diversity, conserve areas of special ecological
importance and provide for education to attain these ends.

Costa Rica Article 50. [...] Everyone is entitled to a healthy and ecologically balanced environment.

Cuba Article 27. The State protects the country’s environment and natural resources. It recognizes how closely these are linked to

sustainable economic and social development in order to make human life more rational and ensure the survival, well-being and
security of current and future generations. The competent agencies are responsible for applying this policy [...].

Dominican Republic

Article 67.1. Everyone has the right, individually and collectively, to the sustainable use and enjoyment of natural resources; to
live in a healthy, ecologically balanced environment that is suitable for the development and preservation of different life forms,
landscapes and nature.

Ecuador

Article 14. The constitution recognizes the right of the population to live in a healthy and ecologically balanced environment that
guarantees sustainability and sumak kawsay, good living [...].

Article 66. The following rights are recognized and guaranteed [...] 27. The right to live in a healthy, ecologically balanced and
pollution-free environment in harmony with nature.

El Salvador

Article 34. All minors are entitled to live in family and environmental conditions conducive to their all-round development, for which
they will have the protection of the State.

Guyana

Article 36.In the interests of the present and future generations, the State will protect and make rational use of its land, mineral and
water resources, as well as its fauna and flora, and will take all appropriate measures to conserve and improve the environment.

Honduras

Article 145. The right to the protection of health is hereby recognized. It is everyone’s duty to participate in the promotion and
preservation of individual and community health. The State shall maintain a satisfactory environment
for the protection of everyone’s health.

Jamaica

Article 13 (3). The rights and freedoms referred to in subsection (2) are as follows: [...] (I) the right to enjoy a healthy and productive
environment free from the threat of injury or damage from environmental abuse and degradation of the ecological heritage [...].

Mexico

Article 4. Everyone has the right to a healthy environment for their development and well-being. The State shall enforce this right.
Environmental damage and deterioration will generate a liability for the perpetrator as provided by law [...].

Nicaragua

Article 60. Nicaraguans are entitled to live in a healthy environment. The State is required to preserve, conserve and restore the
environment and natural resources.

Panama

Article 118. It is a fundamental duty of the State to ensure that the population lives in a healthy and unpolluted environment where
the air, water and foods meet the requirements for the proper development of human life.

Paraguay

Article 7. Everyone is entitled to live in a healthy and ecologically balanced environment. The preservation, conservation, restoration
and improvement of the environment are priority social goals, as is the reconciliation of these with all-round human development.
These purposes will guide the relevant legislation and government policy.

Peru

Article 2. Everyone has a right: [...]
22. To peace, tranquillity, leisure and relaxation, and the enjoyment of a suitably balanced environment in which to lead their lives.

Venezuela (Bolivarian Republic of)

Avrticle 127. Each generation has a right and duty to protect and maintain the environment for its own benefit and that of the world
in future. Everyone is individually and collectively entitled to enjoy a safe, healthy and ecologically balanced life and environment.
The State will protect the environment, biological diversity, genetic resources, ecological processes, national parks and natural
monuments and other areas of special ecological importance [...].

Source: Economic Commission for Latin America and the Caribbean (ECLAC), Observatory on Principle 10 in Latin America and the Caribbean [online] http://observatoriop10.

cepal.org.

The rights of access to information, public participation and justice, meanwhile,
have been recognized in international human rights standards (see table 1.2) and widely
developed within the framework of the United Nations human rights system, mainly
within the category of civil and political rights.' As indicated in the following chapters,
rights of access have also been recognized in numerous regulatory and institutional
frameworks at the national level.

14 See ECLAC/OHCHR (2016) for further information on the international human rights standards applicable to the rights enshrined
in Principle 10 of the Rio Declaration on Environment and Development and for reports prepared in the framework of the universal
and inter-American humans rights systems that give an account of progress and challenges in this area.
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Universal human rights standards related to Principle 10

The right to information

Article 19 of the Universal Declaration of Human Rights: “Everyone has the right to freedom of opinion and expression; this
right includes freedom to hold opinions without interference and to seek, receive and impart information and ideas through any
media and regardless of frontiers.”

Article 19 of the International Covenant on Civil and Political Rights: “2. Everyone shall have the right to freedom of expression;
this right includes freedom to seek, receive, and impart information and ideas of all kinds, regardless of frontiers, either orally, in
writing, in print, in the form of art, or through any other medium of one’s choice.”

The right to participation

Article 21 of the Universal Declaration of Human Rights: “1. Everyone has the right to take part in the government of his
country, directly or through freely chosen representatives.”

Article 25 of the International Covenant on Civil and Political Rights: “Every citizen shall have the right and the opportunity,
without any of the distinctions mentioned in article 2 and without unreasonable restrictions: (a) To take part in the conduct of public
affairs, directly or through freely chosen representatives.”

The right to justice

Article 2 of the International Covenant on Civil and Political Rights: “3. Each State Party to the present Covenant undertakes:
(a) To ensure that any person whose rights or freedoms as herein recognized are violated shall have an effective remedy,
notwithstanding that the violation has been committed by persons acting in an official capacity; (b) To ensure that any person
claiming such a remedy shall have his right thereto determined by competent judicial, administrative or legislative authorities, or by
any other competent authority provided for by the legal system of the State, and to develop the possibilities of judicial remedy;

(c) To ensure that the competent authorities shall enforce such remedies when granted.”

Article 14 of the International Covenant on Civil and Political Rights: “1. All persons shall be equal before the courts and
tribunals. In the determination of any criminal charge against him, or of his rights and obligations in a suit at law, everyone shall be
entitled to a fair and public hearing by a competent, independent and impartial tribunal established by law. The press and the public
may be excluded from all or part of a trial for reasons of morals, public order (ordre public) or national security in a democratic
society, .or when the interest of the private lives of the parties so requires, or to the extent strictly necessary in the opinion of the
court in special circumstances where publicity would prejudice the interests of justice; but any judgement rendered in a criminal case
or in a suit at law shall be made public except where the interest of juvenile persons otherwise requires or the proceedings concern
matrimonial disputes or the guardianship of children.”

Source: Economic Commission for Latin America and the Caribbean/Office of the United Nations High Commissioner for Human Rights (ECLAC/QHCHR), Society, rights and
the environment: international human rights standards applicable to access to information, public participation and access to justice (LC/W.712), Santiago, 2016.

The rights recognized in the International Covenant of Civil and Political Rights
of 1966, such as those concerned with access to information, with participation and
association and with justice, create the conditions for attaining the rights enshrined
in the International Covenant on Economic, Social and Cultural Rights, also of 1966,
such as the right to health, to an adequate standard of living, to water and to a healthy
environment. The two covenants have been ratified by most of the countries of Latin
America and the Caribbean and have constitutional and even supraconstitutional status
in some countries (ECLAC/OHCHR, 2016).
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A. Background

In Latin America and the Caribbean, the 1992 Earth Summit gave a strong impetus to
environmental protection, the creation of environmental legislation and institutions and the
construction of the first environmental management for sustainability instruments (United
Nations, 2010). Echoing the tenets of Principle 10, and in line with the democratization that
characterized the decade in the region, some of these reforms included arrangements
for citizen participation, whether through advisory councils set up by the environmental
authority, formal project assessments and standard-setting institutions or other bodies.

Thus, environmental rights and responsibilities are now enshrined in the constitutions
of most Latin American and Caribbean countries. Likewise, all countries in the region
have a ministry, secretariat or equivalent authority devoted to environmental management
(see table II.1), and most have passed general or framework environmental laws,
some of which have already been amended (see table 11.2) (United Nations, 2012a).
Besides these general laws, many of whose guiding principles include those of the
1992 Rio Declaration on Environment and Development,! there is a wide array of
supplementary legislation dealing with access to information, participation and justice.
In addition, a significant corpus of case law developed both in the countries and at the
Inter-American Court of Human Rights has reaffirmed and expanded the way access
rights are understood.?

Dominican Republic
Ecuador

Table 1.1

Latin America and the Caribbean: highest environmental authorities
Antigua and Barbuda Ministry of Health and the Environment
Argentina Ministry of the Environment and Sustainable Development
Bahamas Ministry of the Environment and Housing
Barbados Ministry of Environment and Drainage
Belize Ministry of Agriculture, Fisheries, Forestry, the Environment, Sustainable Development and Immigration
Bolivia (Plurinational State of) Ministry of the Environment and Water
Brazil Ministry of the Environment
Chile Ministry of the Environment
Colombia Ministry of the Environment and Sustainable Development
Costa Rica Ministry of the Environment and Energy
Cuba Ministry of Science, Technology and Environment
Dominica Ministry of Health and the Environment

Ministry of Environment and Natural Resources
Ministry of the Environment

El Salvador Ministry of Environment and Natural Resources

Grenada Ministry of Agriculture, Lands, Forestry, Fisheries and the Environment
Guatemala Ministry of the Environment and Natural Resources

Guyana Department of Environment, Ministry of the Presidency

Haiti Ministry of the Environment

Honduras Secretariat of Energy, Natural Resources, Environment and Mines
Jamaica National Environment and Planning Agency, Ministry of Economic Growth and Job Creation
Mexico Secretariat of the Environment and Natural Resources

Nicaragua Ministry of the Environment and Natural Resources

Panama Ministry of the Environment

Paraguay Secretariat of the Environment

See, for example, article 1.1 of Law No. 99 of 1993 in Colombia (Congress of Colombia, 1993) and article 12.f of the General
Environment Act (Law No. 28611) of 2005 in Peru (Ministry of the Environment, 2005).

In 2012, the Special Rapporteur for Freedom of Expression of the Inter-American Commission on Human Rights (IACHR) published
the second edition of the report The Right to Access to Information in the Americas: Inter-American Standards and Comparison
of Legal Framewaorks, which provides a systematized presentation of information access standards in the Inter-American human
rights system and case law on the subject in different countries (IACHR, 2012).
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Table Il.1 (concluded)

Peru Ministry of the Environment

Saint Kitts and Nevis Ministry of Agriculture, Marine Resources, Cooperatives, Environment and Human Settlement
Saint Lucia Ministry of Education, Innovation, Gender Relations and Sustainable Development

Saint Vincent and the Grenadines Ministry of Health, Wellness and Environment

Suriname Ministry of Natural Resources

Trinidad and Tobago Ministry of Planning and Development

Uruguay National Environment Department, Ministry of Housing, Territorial Planning and Environment
Venezuela (Bolivarian Republic of) Ministry of People’s Power for Ecosocialism and Water

Source: Economic Commission for Latin America and the Caribbean (ECLAC) on the basis of official information from the countries.

Table Il.2

Latin America and the Caribbean: framework environmental laws
Country Framework environmental law Year (reform)
Antigua and Barbuda Environmental Protection and Management Act 2015
Argentina General Environment Act, No. 25675 2002
Bahamas Conservation and Protection of the Physical Landscape Act, No. 12 1997 (2000)
Barbados - -
Belize Environmental Protection Act, No. 22 1992 (2009)
Bolivia (Plurinational State of)  Environment Act, No. 1333 1992
Brazil National Environmental Policy Act, No. 6938 1981 (2013)
Chile Environmental Framework Law, No. 19300 1994 (2016)
Colombia Law creating the Ministry of the Environment, reorganizing public sector responsibilities for managing 1993 (1999, 2007, 2008, 2011

and conserving the environment and natural renewable sources, organizing the National and others)
Environmental System (SINA) and establishing other provisions, No. 99

Costa Rica Organic Environmental Law, No. 7554 1995 (2010)
Cuba Environment Act, No. 81 1997
Dominica Climate change, environment and natural resource management bill
Dominican Republic General Law on the Environment and Natural Resources, No. 64-00 2000 (2002)
Ecuador Environmental Management Act, No. 372 1999
El Salvador Environment Act, Legislative Decree No. 233 1998 (2015)
Grenada - -
Guatemala Environmental Protection and Improvement Act, Decree No. 68-1986 1986
Guyana Environmental Protection Act, No. 11 1996 (2005)
Haiti Decree on Environmental Management for Sustainable Development 2006
Honduras General Environment Act, No. 104 1993 (2000)
Jamaica Natural Resources Conservation Authority Act, No. 9 1991
Mexico General Law on Ecological Balance and Environmental Protection 1988 (2017)
Nicaragua General Law on the Environment and Natural Resources, No. 217 1996 (2008)
Panama General Law on the Environment, No. 41 1998 (2015)
Paraguay® -
Peru General Environment Act, No. 28611 2005 (2008)
Saint Kitts and Nevis National Conservation and Environment Protection Act, No. 5 1987 (1996)
Saint Lucia National Conservation Authority Act, No. 16 1999 (2008)
Saint Vincent and the Environmental management bill
Grenadines
Suriname Nature Conservation Act, No. 26 1954 (1992)
Trinidad and Tobago Environmental Management Act, No. 3 2000 (2014)
Uruguay Environmental Protection Act, No. 17283 2000
Venezuela (Bolivarian Organic Environmental Law 2006
Republic of)

Source: Economic Commission for Latin America and the Caribbean (ECLAC) on the basis of United Nations, Sustainable development 20 years on from the Earth Summit:
progress, gaps and strategic guidelines for Latin America and the Caribbean (LC/L.3346/Rev.1), Santiago, 2012.
@ The Environmental Management Act will be repealed when the Organic Environmental Code comes into force in April 2018 (12 months after publication in the Official Register).
b Although Paraguay does not have a framework environmental law, Law No. 1561/00 of 2000 (amended in 2014) creating the National Environmental System, the National
Environmental Council and the Ministry of the Environment establishes and regulates the workings of the institutions responsible for developing, standardizing, coordinating,
implementing and overseeing the country’s national environmental policy and management.
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Some free trade agreements signed by the countries of Latin America and the
Caribbean have also promoted access rights in the region. Box Il.1 presents some
of these experiences. The environmental performance evaluations promoted by the
Organization for Economic Cooperation and Development (OECD) have also included
recommendations for environmental democracy that have driven advances in this
area in the region (see box I1.2).

Box Il.1
Latin America and the Caribbean: access rights in free trade agreements

Different free trade agreements signed by countries in Latin America and the Caribbean recognize and impose State
obligations in respect of access to information, participation and justice in environmental matters. Some of these are:

Economic Partnership Agreement between the Caribbean Forum of African, Caribbean and Pacific States (CARIFORUM)
and the European Union (2008). Article 3 of this cooperation treaty establishes that it will respect and apply sustainable
development concepts. Chapter 4 deals with the environmental basis for the protection and sustainable use of resources.
Article 232 establishes a consultative committee involving civil society so that this can make observations on the economic,
social and environmental aspects the treaty might affect.

Free Trade Agreement between Peru and the United States (2006). Chapter 18 of this treaty establishes environmental
justice provisions (reparations for environmental damage and judicialinstitutions, among other things). Article 18.7 requires the
parties to make arrangements for public participation in decision-making and build public awareness of environmentalissues.

United States-Colombia Trade Promotion Agreement (2006). Chapter 18, which deals with the environment, parallels
the Dominican Republic-Central America-United States Free Trade Agreement and prescribes the same measures in its
sections 3 and 6.

Dominican Republic-Central America-United States Free Trade Agreement (2004). Article 17.3 promotes environmental
justice, with its provisions including penalties for environmental damage and legal protections against environmental
damage, compensation measures, and the ability of individuals to sue over environmental damage. Article 17.6 focuses on
opportunities for civil society to participate in environmental management.

Free Trade Agreement between Chile and the United States (2003). Chapter 19 deals with environmental issues and
requires the parties to create opportunities for public involvement in decision-making, among other things (19.4). Article
19.8 establishes the minimum judicial remedies for environmental justice. It was also agreed that eight projects would be
undertaken in different areas, including the creation of a pollutant release and transfer register (PRTR).

Association Agreement between Chile and the European Union (2002). Articles 11 and 48 of the Agreement require
civil society participation not only in environmental matters but also in matters relating to the agreement, requiring both
information disclosure and efforts to promote participation. Article 28.f establishes promotion of environmental education
as an instrument for citizen participation in environmental matters.

Cooperation treaties in North America (1992). International cooperation between Canada, the United States and Mexico
was built around three pillars: the North American Free Trade Agreement (NAFTA), the North American Agreement on Labor
Cooperation (NAALC) and the North American Agreement on Environmental Cooperation (NAAEC). These three agreements
were negotiated jointly. In order for the three countries' environmental regulations to be comparable, however, NAFTA was
made conditional on the signing of NAAEC, which provides for participation mechanisms such as the Joint Public Advisory
Committee and the three countries' national advisory committees, plus mechanisms for access to environmental justice
such as the presentation of citizen petitions on the effective implementation of environmental legislation. On the basis of this
agreement and the Border XXI Program between the United States and Mexico, the latter implemented a pollutant release
and transfer register system and policies for participation in environmental impact assessment processes.

Source: Economic Commission for Latin America and the Caribbean (ECLAC).
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Box 1.2
Peer review and environmental democracy: the experience of environmental performance reviews

Environmental performance reviews by the Organization for Economic Cooperation and Development (OECD) and the
Economic Commission for Latin America and the Caribbean (ECLAC) have translated into major advances in environmental
democracy in the countries of the region that have undergone them. These reviews analyse a country's overall performance
over a given period (not the policies of a particular government). Being peer reviews, they not only facilitate the sharing of
experience but are an opportunity to identify problems, solutions and opportunities that countries are not always aware of
as they pursue their own environmental goals and international commitments.

One of the great strengths of these reviews is the breadth of participation by different actors in society. Although their
focus is on the environment, they recognize that this is one of the pillars of development and that performance in this area
will depend on interactions with the country's economic and social policies. Thus, reviews have prompted significant changes
in public policies aimed at integrating economic, social and environmental aspects in a balanced way and strengthening the
sustainable development strategies of the countries and subnational bodies being reviewed.

The environmental performance review conducted in Mexico in 2003 examined the progress made since the OECD
environmental performance analysis of 1098 and the OECD environmental information system analysis of 1996 and found
that, while there had been progress with the quantity and variety of environmental information available from the country's
authorities, the different agencies' statistics were not always consistent and there were still large gaps. As regards access to
environmental information, the review showed how restrictive and difficult this was, since while a great deal of environmental
information had been made available on the Internet, less than 5% of Mexicans had access to this technology. The report
also revealed that although public participation and consultation mechanisms had been formally established, more needed
to be done to implement them. Accordingly, it recommended that Mexico take steps to implement the right of access to
environmental information in practice and strengthen structures to achieve effective public participation.

The 2013 environmental performance review found that Mexico still needed to do more to implement the right of access
to information in practice and to improve public participation in decision-making. The report emphasized that the amount of
environmentalinformation available to the public and representatives of civil society had increased since the 2003 review and
recommended further work to increase environmental awareness and strengthen the role of environmental information in
policymaking. It also recommended enhancing public participation in environmental policymaking by extending the federal
government public participation strategy to other levels of government, providing the public with environmental information in
an easily understandable form, rationalizing the system of advisory councils, providing these with the resources they needed
to do their work, and responding adequately to citizens' concerns.

In Chile, the environmental performance review conducted in 2005 by ECLAC and the OECD prior to the country's entry into
the latter also gave a further impetus to environmental democracy. The review included a section on environmental democracy
that dealt with progress and challenges in respect of access to information, participation and justice in environmental matters
in the country. The report underlined the need to consolidate environmental information systems by improving, systematizing
and expanding information on the environment. It also enjoined the country to improve, systematize and expand the use of
systems of environmental impact assessment (projects) and strategic environmental assessment (policies and plans), with a
view to securing effective participation. The report recommendations were taken into account in the reform of the Framework
Law on the Environment (No. 19300) in 2010, so that it makes provision, among other things, for strategic environmental
assessment with citizen participation arrangements.

The 2016 environmental performance review highlighted the efforts Chile had made to enhance citizen participation
since 2005. However, it ascertained that the granting of permits for specific matters not forming part of the environmental
impact assessment process was not open to such participation. The assessment also pointed out that although in 2009
Chile ratified the International Labour Organization (ILO) Indigenous and Tribal Peoples Convention, 1989 (No. 169), which
establishes that indigenous communities are to be consulted before development processes affecting them are undertaken,
there is no effective mechanism to safeguard the specific rights of such communities. As regards environmental information,
the assessment acknowledged the systems Chile had set up to manage this, but found that they still had serious problems
of scope and completeness. For example, there was little information on water extraction and use, and almost none on
the protection of biological diversity and adverse effects on ecosystems. Stations monitoring air and water quality usually
collected data on the basis of just a few parameters. Consequently, the report concluded that Chile was struggling to provide
environmental statistics to the standards of international agreements or present them to international bodies such as OECD.
As for environmental justice, the report highlighted the country's progress in this area but observed that the high cost of legal
counsel continued to be an obstacle for citizens and non-governmental organizations (NGOs).

In Colombia, the 2014 environmental performance review recommended promoting public participation in the environmental
impact assessment process and considering ways for citizens from neighbouring countries to participate in the impact
assessments of Colombian projects affecting them. As regards environmental justice, it stressed the need to develop specific
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national environmental responsibility strategies for each sector, draw up an inventory of polluted sites and identify those for
which the government would remain responsible, and create a comprehensive plan of corrective measures that took in both the
public and private sectors, setting priorities in accordance with the level of risk to human and environmental health. It also noted
the need to enhance monitoring of compliance at national and subnational level, considering the risks to human health and
the environment, and recommended issuing a consolidated national report each year setting out the actions taken, the results
achieved and future priorities. The report also emphasized the need to intensify efforts to improve the quality and relevance of
environmental data and information systems for policymaking, particularly by improving networks and records of environmental
observations, drawing up technical standards for the regional autonomous corporations, improving the consistency of the
environmental information system, connecting it to the health system and the national system of statistics, and disseminating
the relevant information more frequently and effectively to decision-makers and the public.

In Brazil, meanwhile, the 2015 assessment highlighted public participation as a central element in environmental governance.
Thus, the report emphasized national initiatives designed to strengthen environmental democracy, such as federal laws that
have provided citizens with important guarantees of access to environmental information; the National Environmental Information
System (SINIMA), which is responsible for developing a consistent policy on the production, collection, systematization and
dissemination of environmental information; and the Brazilian Geographical and Statistical Institute (IBGE), which publishes
reports on sustainable development indicators every two years. However, the report judged that these initiatives had not been
sufficient and that environmentalinformation remained fragmented, so that policy analysis and the ability of the public to influence
the development and implementation of environmental policy were undermined. The report added that it was necessary to
strengthen mechanisms so that the views of civil society could be taken into account in environmental decision-making. In
consideration of all this, the report's recommendations turned on the development of a standardized environmental data collection
and management system, including the implementation of environmental legislation (input, output and result indicators) and
economic aspects of environmental policies (environment-related spending and income accounts, goods, services and jobs).

The earlier environmental and sustainability analysis carried out at the subnational level in 2007 for the state of Amazonas
had a section on environmental democracy and another one on environmental awareness-raising that recognized the amplitude
of participatory spaces and processes, including public hearings, the importance attached to indigenous and traditional
populations and progress with public access to environmentaljustice. Nonetheless, it was recommended that efforts to generate
and systematize environmental information should be intensified with a view to improving planning and decision-making, and
that there should be the greatest access to this information as the basis for responsible participation. Mention was also made
of the need to carry on enhancing citizen participation and access to justice through an increased role for the federal public
prosecution service and other authorities specializing in the environment to meet needs within the State.

In the case of Peru, the 2016 assessment highlighted efforts to facilitate access to information held by the State and make
it more transparent. However, the report argued that these efforts have been inadequate for a number of reasons and that the
system thus needs to be strengthened in order to facilitate citizen participation while raising awareness of the need to prevent
pollution, environmental degradation and natural disasters. The report also drew attention to the limited ability of citizens to influence
environmental decision-making, despite the measures the country has taken to improve mechanisms for citizen participation in
this process. Accordingly, it argued for the need to strengthen and extend existing mechanisms for participating in conventional
instruments (such as environmental impact assessments) and in land-use planning processes, among others, to ensure that the
opinions of the social groups potentially affected are ascertained before a project or activity is undertaken. Where the application
of environmental justice in the country is concerned, the report stated that while the institutional and legal framework has changed,
there werestill major shortcomings in the way the General Environment Act is implemented in practice.

Accordingly, the report advised Peru to undertake a more vigorous and thorough formal and informal education and
awareness-raising effort in the business sector and among citizens where environmental issues are concerned, prioritizing
the most polluting industries and the communities most exposed and vulnerable to risks posed by the climate and by
externalities deriving from economic activity. The purpose of this is to improve knowledge and the exercise of rights and
duties, contribute to changes in behaviour and the adoption of environmentally sound practices, and facilitate active and
constructive engagement in the design and implementation of policies, programmes, strategies and projects affecting the
environment. It also recommended improving the effectiveness of citizen participation mechanisms in the environmentalimpact
assessment system, plans, standards and programmes and other areas of social interaction, and enhancing the conditions
for implementing the prior consultation mechanism of ILO Convention No. 169, particularly for major investment projects in
the mining and energy sectors. Lastly, it recommended improving the capabilities of the judiciary, the public prosecution
service and all other agencies of the justice system with responsibility for applying the law to deal with environmentalissues,
while considering the creation of specialized environmental courts. It also suggested expanding the judiciary’'s environmental
training mechanisms, improving the technical and scientific support capabilities available for the work of administering justice
and applying the law, and strengthening police forces specializing in environmental crimes.

Source: Economic Commission for Latin America and the Caribbean (ECLAC) on the basis of environmental performance reviews for Mexico, Chile, Brazil, Colombia,
Peru and the Brazilian state of Amazonas.
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Table 11.3

Latin America and the
Caribbean: environmental
management instruments
incorporating access rights

Thus, the region’s countries have progressed substantially over the last two decades in
making access to information, participation and justice in environmental matters a reality
at the national level. Table 11.3 presents some common environmental management
instruments applied in the region that incorporate access rights.

Access to information Environmental information systems
Periodic reporting on the state of the environment
Inventories of toxic emissions, pollutant release and transfer registers
Emergency and disaster risk information systems
Systematized environmental quality monitoring systems (urban, national)

Access to public participation Environmental impact assessment
Strategic environmental assessment
Public hearings on permits, authorizations and licences and for planning purposes
Advisory councils involving multiple actors
Legislative hearings
Preparation of emissions and environmental quality standards
Environmental land-use planning
Public consultations on standards, strategic instruments, and prevention and
decontamination plans

Access to justice Administrative mechanisms and judicial actions
Environmental courts
Ordinary and administrative courts of justice specializing in the environment
Complaints to sectoral agencies with environmental competencies
Alternative conflict resolution

Source: Economic Commission for Latin America and the Caribbean (ECLAC) on the basis of J. Foti and others, Voice and Choice:
Opening the Door to Environmental Democracy, Washington, D.C., World Resources Institute (WRI), 2008.

States have also made progress in expanding the demand for access to information
and participation in environmental matters and in publicizing access rights among
the population. One of the tools most widely used for enhancing citizens’ ability to
participate in decision-making on environmental matters is environmental education.
This has been gradually incorporated into legislation to give the population adequate
environmental awareness.

For example, Peru’s General Environment Act devotes an entire chapter to environmental
education (section Ill, chapter 4), defining this as a comprehensive process that provides
people with “the knowledge, attitudes, values and practices they need to conduct
their activities in an environmentally appropriate way” (Ministry of the Environment,
2005, art. 127). Furthermore, the Ministries of Education and the Environment have to
coordinate syllabuses so as to include the environmental aspect. This education does not
relate solely to natural processes and the workings and interaction of life with nature, but
promotes citizen participation in environmental issues and knowledge of the legal basis of
rights and duties for environmental protection. Public and private sector communications
media are also called upon to help publicize the latter (articles 89-130).

Costa Rica’s Organic Environmental Law (No. 7554) also includes a chapter on
environmental education and research. This establishes that the State, municipalities and
other institutions in the public and private sectors will strive to include the environmental
variable permanently in the formal and informal education processes of syllabuses at
all levels with a view to adopting an environmental culture conducive to sustainable
development (article 12).

Other countries have included environmental education in their laws, either as a
management mechanism or as a goal of protection policies. In Ecuador, the Organic
Environment Code that will come into force in April 2018 incorporates environmental
education among the instruments of the decentralized national system of environmental
management, treating it as a vital cross-cutting element of strategies, programmes and
plans within the different levels and types of formal and non-formal education. The 2015
Environmental Protection and Management Act of Antigua and Barbuda mandates the
authority to design public information, education and training programmes to foster
understanding and awareness of and compliance with the provisions of the Act.
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B. The role of the different actors

As elsewhere in the world, civil society has played an important role in disseminating
the access rights enshrined in Principle 10 of the Rio Declaration on Environment and
Development in the region. Mention may be made here of the work of the Access Initiative 3

In 2015, the Access Initiative and the World Resources Institute (WRI), in collaboration
with partners all over the world, launched the Environmental Democracy Index, an
online platform intended to raise awareness of the issue and strengthen environmental
legislation and public participation. The Index evaluates 70 countries by means of 75
legal indicators based on the internationally agreed standards in the Guidelines for the
Development of National Legislation on Access to information, Public Participation and
Access to Justice in Environmental Matters (Bali Guidelines), approved by the Governing
Council of the United Nations Environment Programme (UNEP) in February 2010. The
Index also includes a supplemental set of 24 limited practice indicators that provide
insight into a country’s implementation performance. National evaluations were carried
out in 2014 and will be updated every two years.*

Also prominent here is the work of the different United Nations agencies and
programmes. The Economic Commission for Latin America and the Caribbean (ECLAC)
has has accompanied the reform processes on access to information, participation and
justice in the region since the early 2000s and carried out training activities aimed at the
countries and civil society actors. Since 2012 it has also acted as Technical Secretariat
for the process of adopting the regional agreement on access to information, public
participation and justice in environmental matters.®

Likewise, UNEP through its Global Environmental Citizenship project, has contributed
to the dissemination of rights of access in environmental matters, including the analysis of
regional instruments in the Latin American and Caribbean Parliament and the promotion
of tools for access to environmental justice through training for judges and prosecutors.

Since 2008, the United Nations Institute for Training and Research (UNITAR) has
also been helping a number of countries in the region (Costa Rica, the Dominican
Republic, EI Salvador, Honduras, Nicaragua and Panama) to prepare national profiles
identifying shortcomings and actions needed to fully implement Principle 10 of the
Rio Declaration on Environment and Development. To this end, it has held national
workshops in all the countries, with about 400 actors from the region participating. In
Costa Rica, the Dominican Republic, El Salvador and Honduras, the national profiles
became a source of reference for both the public authorities and civil society regarding
access to information, participation and justice in environmental matters. Furthermore,
the self-assessments of these countries’ existing institutional frameworks became a
source of reference for efforts to support future capacity-building activities aimed at
enhancing environmental democracy.

In early 2012, UNEP and UNITAR agreed to implement a joint initiative to increase the
ability of governments and key actors to implement Principle 10 of the Rio Declaration
on Environment and Development via processes involving multiple sectors and actors
in accordance with the Bali Guidelines. UNEP also published an implementation guide

3 The Access Initiative has evaluated national public participation systems to ensure access to information, participation and
justice in decision-making processes affecting the environment in different countries of Latin America and the Caribbean. See
Access Initiative [online] http://www.accessinitiative.org.

4 See World Resources Institute (WRI), Environmental Democracy Index [online] www.environmentaldemocracyindex.org.

5 See Economic Commission for Latin America and the Caribbean (ECLAC), “Meeting of the Negotiating Committee-Principle 10
in Latin America and the Caribbean” [online] https://www.cepal.org/en/subsidiary-bodies/meeting-negotiating-committee-
principle-10-latin-america-and-caribbean.
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for the Bali Guidelines in 2015 with a view to supporting actions at the national level.
This guide is based on a wealth of country-level experience and is a practical tool for
helping countries to develop and improve the national legislation and institutions required
to effectively apply Principle 10.8

The United Nations Educational, Scientific and Cultural Organization (UNESCO) has
provided and continues to provide States in the region with technical assistance on
public information access and has a wide array of publications on the subject which,
while not dealing explicitly with environmental issues, reflect the way standards on
the subject have developed in the region.

In the Organization of American States (OAS), meanwhile, the Department of
Sustainable Development has a programme area dealing with environmental law, policies
and governance that helps countries strengthen mechanisms of public participation
for sustainable development as part of the activities to promote the InterAmerican
Strategy for the Promotion of Public Participation in Decision-Making for Sustainable
Development in the Americas.

The importance of access rights has also been recognized by the business sector
(see box 11.3).

The chapters that follow present the latest developments in each of the three rights
of access in environmental matters in Latin America and the Caribbean by reviewing
the regulatory and institutional frameworks of the 33 countries in the region.” They
also describe good practices that have been identified and challenges that remain
for the region.

6 United Nations Environment Programme (UNEP), Putting Rio Principle 10 into Action: An Implementation Guide, Nairobi, 2015
[online] https://wedocs.unep.org/bitstream/handle/20.500.11822/11201/UNEP%20MGSB-SGBS %20BALI%20GUIDELINES-
Interactive.pdf.

7 The review is based on the laws available at the ECLAC Qbservatory on Principle 10 in Latin America and the Caribbean. The
Observatory on Principle 10 emerged as an ECLAC initiative to contribute to greater knowledge, dissemination and implementation
of the rights of access to information, public participation and justice in environmental matters enshrined in Principle 10 of the
Rio Declaration on Environment and Development. It provides highlights of access rights established in international treaties that
the region’s countries are party to, together with provisions and other information of interest on these rights contained in the
national constitutions, laws, regulations, plans, strategies and policies of the 33 countries of Latin America and the Caribbean.
Italso includes jurisprudence relevant to access rights. See Economic Commission for Latin America and the Caribbean (ECLAC),
Observatory on Principle 10 in Latin America and the Caribbean [online] http://observatoriop10.cepal.org.
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Box 1.3
Access rights in environmental matters in the business arena

It has been argued that full disclosure of corporate information, far from exposing firms to greater risk of negative interactions
with social actors, reduces costs and translates into more positive forms of problem-solving. As regards relations between
firms and the community, it has likewise been suggested that the participation of social actors can often be a time- and
cost-effective way of expanding the information base for essential social issues. For example, indigenous peoples and
communities can furnish companies' studies with important knowledge on the relationships between community and
environment and the changes that have taken place over time (IED/WBCSD, 2008). The final report of the Mining, Minerals
and Sustainable Development project undertaken by the World Business Council for Sustainable Development (WBCSD)
and the International Institute for Environment and Development (IIED) argues that there is a strong business case to be
made for free and open access to information. Once a company has established the fundamentals of improved sustainability
performance, then increased trust, reduced transaction costs, better feedback, reduced risks, more effective resource use,
and increased reputational value all arise through communicating this effectively to others (IED/WBCSD, 2008, p. 293).

In this context, two voluntary initiatives aimed at making information held by private firms more transparent stand out:
the Global Reporting Initiative and the Extractive Industries Transparency Initiative (EITI). The Global Reporting Initiative
is a programme being implemented by Ceres and the United Nations Environment Programme (UNEP) that encourages
the preparation of sustainability reports in all types of organizations. To this end, the initiative produces a framework for
sustainability reporting, including a guide to preparation, and establishes principles and indicators that organizations can
use to measure their economic, environmental and social performance. The guide is available to the public for free and its
application is unrestricted, voluntary and flexible.

The Extractive Industries Transparency Initiative (EITI), meanwhile, aspires to enhance governance by improving
transparency and responsibility in the extractive sector via effective accountability regarding payments to the State.? The EITI
is a coalition of governments, firms, civil society groups, investors and international organizations, and was first announced
at the World Summit on Sustainable Development held in Johannesburg in 2002. The initiative is voluntary and applies in
countries whose governments have signed up to it. As of August 2017, the only country in Latin America and the Caribbean
to have made satisfactory progress towards the 2016 standard was Peru. Colombia, the Dominican Republic, Guatemala,
Honduras, Suriname and Trinidad and Tobago, although participating in the initiative, have not yet been assessed under
the 2016 standard. Guyana has stated its intention to join the EITI. Compliance with this global transparency standard
provides citizens of participating countries with an independent assessment of how much their governments receive from
the exploitation of oil, gas and minerals.

The importance of publishing and disseminating corporate sustainability reports was also emphasized in the outcome
document of the United Nations Conference on Sustainable Development (Rio+20).€ Likewise, as part of the Conference, the
Governments of Brazil, Denmark, France and South Africa announced the formation of the Group of Friends of Paragraph 47
for the purpose of promoting corporate sustainability reporting. This group was later joined by three other countries of the
region: Argentina, Chile and Colombia.

The United Nations Global Compact, an international initiative promoting implementation of 10 corporate social responsibility
principles in the areas of human rights and business, labour standards, the environment and anti-corruption efforts in firms'
business activities and strategies, has also highlighted the issues of governance, transparency and community relations
as key elements in the effort to align companies' policies and operations with its principles. The principles of the Global
Compact include: Principle 1: Businesses should support and respect the protection of internationally proclaimed human
rights within their sphere of influence; Principle 7: Businesses should support a precautionary approach to environmental
challenges; Principle 8: Businesses should undertake initiatives to promote greater environmental responsibility.d

Source: Economic Commission for Latin America and the Caribbean (ECLAC), on the basis of International Institute for Environment and Development/World Business Council
for Sustainable Development (IIED/WBCSD), “Access to information”, Breaking New Ground: Mining, Minerals and Sustainable Development, London, 2008.

@ For further information on the Global Reporting Initiative, see [online] https://www.globalreporting.org.

b For further information, see [online] http://eiti.org/eiti/history.

¢ "\We acknowledge the importance of corporate sustainability reporting, and encourage companies, where appropriate, especially publicly listed and large companies,
to consider integrating sustainability information into their reporting cycle. We encourage industry, interested governments and relevant stakeholders, with the
support of the United Nations system, as appropriate, to develop models for best practice and facilitate action for the integration of sustainability reporting, taking
into account experiences from already existing frameworks and paying particular attention to the needs of developing countries, including for capacity-building”
(United Nations, 2012b).

d See United Nations Global Compact [onling] https://www.unglobalcompact.org/.
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A. Progress in recent years

Access to environmental information has two main components: the generation of
information on the environment and the ability to access public information (entailing
an obligation for States to make such information readily available to all).

The right of access to public information is enshrined in the constitutions of most
of the region’s countries, whether explicitly, or through recognition of freedom of
expression (including the right to seek information), or through habeas data provisions.
In addition, 22 countries now have specific freedom of information laws and others
are currently passing or drafting laws of this type (see table III.1).

Furthermore, not only did a 2006 ruling by the Inte~American Court of Human
Rights recognize the right of access to information as a fundamental human right that
is protected by human rights treaties and must be respected by States, but numerous
rulings by national courts in the region have recognized the right of access to information
as a fundamental and universal right. Examples can be found in the national jurisprudence
of Argentina, Colombia, El Salvador, Guatemala, Panama and Uruguay.’

In 2015, legislation in Mexico and Paraguay explicitly recognized the right of access
to information held by the State as a human right.?

In most of the countries, the parameters determining access to environmental
information are divided between the framework environmental act and the freedom
of information act. As can be seen in table IlI.1, only Argentina and Brazil have enacted
specific laws for systems of access to environmental information.

The substantial progress made on access to public information in Latin America
and the Caribbean since the early 2000s is indicative of the importance now attached
to transparency and accountability in public sector management worldwide, including
the region. A further impetus has been provided by the Model InterAmerican Law
on Access to Public Information prepared by the Secretariat for Legal Affairs of the
Organization of American States (OAS) to support the States of the Americas as they
set about formulating, revising and reforming legislation in this area and to assist in
the implementation of the InterAmerican Convention against Corruption.®

1 See Inter-American Commission on Human Rights (IACHR), National jurisprudence on freedom of expression and access to
information, Washington, D.C., 2013 [online] http://www.o0as.org/en/iachr/expression/docs/publications/2013%2005%20
20%20national %20jurisprudence %200n%20freedom%200f%20expression.pdf.

2 See Mexico, Office of the President of the Republic, “Ley General de Transparencia y Acceso a la Informacion Pablica”, Diario
Oficial de la Federacion, Mexico City, May 4, 2015; and Paraguay, Office of the President of the Republic, “Decreto nim. 4064
por el cual se reglamenta la Ley nim. 5282 de Libre Acceso Ciudadano a la Informacion Pablica y Transparencia Gubernamental”,
Asuncion, September 17, 2015.

3 See Organization of American States (OAS), “Ley Modelo de Acceso a la Informacion Administrativa” [online] http://www.oas.
org/juridico/english/ley_modelo_acceso.pdf.
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In addition to recognizing everyone's right of access to public information, most
of the laws passed in the region over the last decade have provided for mechanisms
to facilitate such access.

In Antigua and Barbuda, for instance, the 2004 Freedom of Information Act (part I1)
provides that the public authorities must appoint information officers to act as a central
contact with the public. The Act also provides for the appointment of an Information
Commissioner, whose duties include compiling a guide on minimum standards and best
practices regarding the duty of public authorities to publish information. In countries
such as Chile, El Salvador, Honduras, Mexico and Panama, meanwhile, freedom of
information acts have given rise to the creation of independent or autonomous bodies
charged with upholding access, whose main functions are: to guarantee the right of
access to information, oversee compliance with the relevant provisions and promote
transparency in the public administration. More recently, Peru created the National
Authority for Transparency and Access to Public Information under Legislative Decree
No. 1353 of December 2016. The Authority will form part of the Ministry of Justice and
Human Rights, and its functions include proposing policies on transparency and access to
public information, issuing directives and guidelines as necessary to enforce regulations
in its field of competence, overseeing compliance with these regulations, dealing with
guestions that legal entities or natural persons may raise about implementation of the
regulations and nurturing a culture of transparency and access to public information in
the country.* Table I1l.2 compares public information access legislation in the region.

4 See Peru, Office of the President of the Republic, “Decreto legislativo ndm. 1353", Diario Oficial EI Peruano, 2017 [onling]
http://busquedas.elperuano.com.pe/normaslegales/decreto-legislativo-que-crea-la-autoridad-nacional-de-transp-decreto-
legislativo-n-1353-1471551-5/.
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Access to information, participation and justice in environmental matters... Chapter Il m

Figure lll.1 shows the time limits for providing information as laid down in the
countries’ legislation.

Figure lll.1
Latin America and the Caribbean (22 countries): time limits for providing information as prescribed in freedom

of information acts®
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Source: Economic Commission for Latin America and the Caribbean (ECLAC) on the basis of the countries legislation.
Note: Time limits are in working days unless otherwise stated.

a Calendar days.

b Extension of 10 days plus a further 5 in exceptional circumstances.

¢ May be extended.

Although most general environment laws in Latin America and the Caribbean make
reference to environmental information, only five countries in the region (Argentina,
Brazil, Chile, Mexico and Peru) have included an explicit definition of what is meant by
environmental information. Box Ill.1 presents the common elements in these definitions.

Box Ill.1
Legal definitions of environmental information differ from one country to another in the region. Latin America and
However, there is a common core in all the countries that have legal provisions of this type. the Caribbean:

Generally speaking, environmental information is deemed to be any information relating gkfegé?]tts dce()]‘mi?gnnsto

to the environment, irrespective of the format or medium of production or storage. of environmental

information in

In addition, all such laws introduce different nuances when defining environmental ! o
environmental legislation

information, particularly as concerns:
The state of the environment or any of its physical, cultural or social components.

The interaction of society with the environment, including activities, works and circumstances
that may affect them both.

Plans, policies, programmes and actions relating to environmental management.

Source: Economic Commission for Latin America and the Caribbean (ECLAC) on the basis of environmental legislation in
Argentina, Brazil, Chile, Mexico and Peru.
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Box l11.2

The supply of
environmental
information in the region

Nonetheless, most general environment laws contain provisions on active transparency,
i.e., an obligation to make certain information on environmental matters available to
the public, as well as provisions relating to the creation of environmental information
systems. In practice, this obligation has translated into the implementation of online
environmental information systems in a number of countries of Latin America and
the Caribbean, such as the national systems of environmental information in Chile,
Nicaragua, Panama, Peru and the Plurinational State of Bolivia, the Environmental
Information System of Colombia (SIAC), Ecuador’s Unified Environmental Information
System (SUIA), the Dominican Republic’s Environmental Information System (SIA)
and Mexico’s National System of Environmental Information and Natural Resources. A
regional information system established within the framework of the Southern Common
Market (MERCOSUR) integrates and systematizes information from member countries
and includes regional and local thematic maps.®

Moreover, many of the region’s countries have included in their domestic legislation
an obligation for some authority to present information on the state of the environment
at given intervals. This is the case, for example, with Antigua and Barbuda, Argentina,
Belize, the Bolivarian Republic of Venezuela, Chile, Guyana, Haiti, Mexico, Panama, Peru
and Uruguay. Some free trade agreements also provide for periodic publication and
dissemination of information about the state of the environment in the region’s countries
(see box I1.1). In Colombia, furthermore, the obligation to produce annual reports on
the state of the environment is provided for in the constitution.® The challenge is to
produce these reports at the intervals set so that comparisons can be made over time
and to ensure that the different bodies which might have information of relevance to
them collaborate successfully. Box I11.2 details some progress and challenges in the
provision of environmental information in the region.

The region's countries have invested heavily in the production of environmental statistics
since 1992. Whereas just a few countries had official publications on environmental statistics
and sustainable development indicators in the 1990s, most now systematically publish both
statistical compendiums and reports on environmentalindicators (or sustainable development).
According to a study by the Economic Commission for Latin America and the Caribbean (ECLAC),
a total of 23 countries had personnel assigned specifically to environmental statistics in 2015,
while 9 national institutions (of 31 surveyed) had a unit dealing exclusively with the preparation
of this type of statistics. Nonetheless, over half of all institutions with dedicated staff (>58%)
have just three or even fewer people dedicated to working with environmental statistics. The
region's countries have also invested in the formulation of sustainable development indicators
based on different approaches. Interesting work has been done in Argentina, Barbados, Brazil,
Chile, Colombia and Mexico, among others. In the context of the Latin American and Caribbean
Initiative for Sustainable Development (ILAC), in 2003 the Forum of Ministers of the Environment
of Latin America and the Caribbean adopted a set of environmental indicators, grouped into
six thematic areas: biological diversity; water resource management; vulnerability; human
settlements and sustainable cities; socialissues, including health, inequity and poverty; economic
aspects, including trade and patterns of production and consumption; and institutional aspects.
A group of 45 indicators agreed on in 2009 was presented to the Forum of Ministers in 2010.
Countries such as Argentina, Brazil, Colombia, Costa Rica, Cuba, Mexico, Nicaragua, Panama
and Peru have produced publications in this area, and there are also regional publications.

5 See Southern Common Market (MERCOSUR), “Sistema de Informacion Ambiental del MERCOSUR (SIAM)” [online] http://
mercosurambiental.net/.
6 Seearticle 268.7 of the Colombian constitution of 1991.



Access to information, participation and justice in environmental matters... Chapter llI : M

At the regional level, a working group on environmental statistics was set up in 2009 as
part of the Statistical Conference of the Americas of ECLAC (SCA-ECLAC). This group received
funding from the Inter-American Development Bank (IDB) Regional Public Goods Initiative for
a project called “Development and Strengthening of Official Environmental Statistics through
the Creation of a Regional Framework in Latin America and the Caribbean”. The project
consists of four components: diagnosis and current situation, regional strategy and action
plan, development of a toolkit, and capacity-building.

Despite the progress made in recent years, the environmental statistics area needs
more attention, investment and training. The challenges include a dearth of human and
financial resources and a lack of coordination between institutions. A number of international
organizations have collaborated in the preparation and dissemination of environmental statistics
in the region. ECLAC has also supported the region's countries in their efforts to build up
statistical capabilities and implement the international recommendations for environmental
statistics, as well as performing the role of Technical Secretariat for the SCA-ECLAC Working
Group on Environmental Statistics. Since 1999, the United Nations Environment Programme
(UNEP) has been working with governments and specialized centres in the region to carry out
comprehensive environmental assessments with different thematic and geographical coverage.
To date, UNEP has supported the preparation and publication of national environmental
outlook reports (national GEO reports) in 21 countries, with GEO reports being prepared for
cities or subregions in 18 countries, plus thematic, subregionaland youth-centred GEO reports.
A regional overview is provided in the Latin America and the Caribbean: Environment Outlook
reports for 2000, 2003, 2010 and 2016.

Over recent years, more and more countries have begun to compile environmental
accounts following the System of Environmental-Economic Accounting (SEEA) methodology.
The SEEA is a statistical framework that is based on the same principles as the System of
National Accounts and can be used to produce an exhaustive range of tables and accounts to
guide the compilation of comparable and consistent statistics and indicators for policymaking,
analysis and research. The earliest studies by pioneering countries such as Colombia and
Mexico began in the 1990s. Currently, 12 countries in the region have an environmental
accounts development programme. ECLAC is supporting these initiatives in the region by
running regional training programmes, holding regional workshops and providing specific
support to six pilot countries.

Following the initiatives and achievements associated with the Millennium Development
Goals (MDGs) between 2000 and 2015, environmental statistics have come to greater
prominence in the Sustainable Development Goals (SDGs). The different conferences and
workshops held in relation to the SDGs have reaffirmed the need to develop strong statistical
systems in order for environment-related SDGs (specifically numbers 2, 6, 7, 12, 13, 14 and 15)
to be attained. Promoting the use of a common statistical standard and developing strong
national statistical systems is currently a prime objective in the countries' efforts to achieve
and properly measure sustainable development. A challenge for the future development of
environmental statistics is to generate data disaggregated by sex, age and factors such as
race and ethnicity for personal variables (e.g., access to services and exposure to pollutants).
Disaggregation of this kind would highlight inequalities in these areas, providing guidance
for actions and policies.

Source: Economic Commission for Latin America and the Caribbean (ECLAC), on the basis of ECLAC, “La situacion de las estadisticas,
indicadores y cuentas ambientales en América Latina y el Caribe”, Statistical Studies series, No. 94 (LC/TS.2017/135),
Santiago, 2017; and United Nations, Sustainable Development 20 Years on from the Earth Summit: Progress, gaps
and strategic guidelines for Latin America and the Caribbean (LC/L.3346/Rev.1), Santiago, 2012.
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The increasing availability and use of information and communication technologies
(ICTs) has been an important factor in the dissemination of the environmental information
available. Besides providing opportunities to reduce greenhouse gases, ICTs are
contributing to environmental and climate monitoring and facilitating communications
in the event of early warnings or disasters (ECLAC, 2013). Satellite technologies, for
example, have been used to monitor sensitive areas like Amazonia with only a short
time lag, allowing public agencies to react promptly at times of crisis and longerterm
policies to be oriented more effectively (United Nations, 2012a). Pollutant release and
transfer registers, described further on, are another example of the use of ICTs for
environmental monitoring and the dissemination of information.

Evidence for the substantial change produced by ICTs includes the Joint Declaration
on Freedom of Expression and the Internet signed in 2011 by the United Nations, the
Organization for Security and Cooperation in Europe (OSCE), OAS and the African
Commission on Human and Peoples’ Rights (ACHPR).

The Declaration is a way of acknowledging the impact the Internet has had on
communications and separating out the roles played by States, users and servers in its
growth. Section 6 of the Declaration affirms that States have an obligation to provide an
Internet service and that withdrawing, restricting or denying access to this service as a
political or legal mechanism is justified only in very few cases. It also affirms that States
are under a positive obligation to facilitate universal access to the Internet, indicating
that they should: (i) put in place regulatory mechanisms that foster greater access
to the Internet, including for the poor and in “last mile” rural areas; (ii) provide direct
support to facilitate access, including by establishing community-based ICT centres and
other public access points; (iii) promote adequate awareness about both how to use
the Internet and the benefits it can bring, especially among the poor, children and the
elderly, and isolated rural populations; and (iv) put in place special measures to ensure
equitable access to the Internet for the disabled and for disadvantaged persons.’

Internet access is thus a platform that catalyses the exercise of recognized human
rights such as the rights to information, education and participation. In July 2010, a
judgement by the Constitutional Chamber of Costa Rica stated that “access to these
technologies is becoming a basic tool for facilitating the exercise of fundamental
rights"® Meanwhile, freedom of information laws in countries such as Brazil, Ecuador,
Mexico and Panama mention it as a possible platform for exercising the right of access
to information.

Internet access has advanced substantially in the region over recent years, albeit
with differences between countries. The number of Internet-connected households in
the region rose from 22.4% in 2010 to 43.4% in 2015 and the gap with the countries of
the Organization for Economic Cooperation and Development (OECD) narrowed, with
the difference in penetration between the two regions declining from 50.8 percentage
points in 2010 to 41.7 percentage points in 2015. Despite this progress, there are still
problems with quality and equity in Internet access. As can be seen in figures I11.2
and Ill.3, Internet penetration differs between urban and rural areas and by income
distribution (ECLAC, 2016).

7 See Organization of American States (OAS), “Joint Declaration on Freedom of Expression and the Internet”, Washington, D.C.,
2011 [online] http://www.o0as.org/en/iachr/expression/showarticle.asp?artlD=849&lID=1.

8  See Constitutional Chamber of Costa Rica, “Sentencia nim. 10-012790: Retardo en la asignacién de concesiones de banda
de frecuencia de telefonfa celular. Internet como derecho fundamental”, San José, 2010 [online] https://www.poder-judicial.
go.cr/salaconstitucional/index.php/servicios-publicos/759-10-012790.
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There are a number of initiatives aimed at improving these figures, including
Argentina’s Federal Internet Plan, the Smart Brazil Programme 2015-2018, Costa Rica’s
National Telecommunications Development Plan 2015-2021, Mexico’s National Digital
Strategy (prepared as part of the National Development Plan 2013-2018) and Panama’s

Digital Agenda 2014-2019 (ECLAC, 2016).

Active participation by the region’s countries in the Open Government Partnership
is another reflection of the growing importance assigned by States to new technologies
and Internet use as a tool for promoting transparency, empowering citizens and

combating corruption.®

Figure lll.2
Latin America and the Caribbean: households with Internet access, by geographical area,

2010 and 2014
(Percentages of all households in each area)
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Source: Economic Commission for Latin America and the Caribbean (ECLAC), “Estado de la banda ancha en América Latina y el
Caribe 2016", Project Documents (LC/W.710/Rev.1), Santiago, 2016.

9 Launchedin 2011, the Open Government Partnership is an initiative aimed at eliciting concrete commitments from governments
to promote transparency, empower citizens, combat corruption and use new technologies to strengthen governance. In a spirit
of collaboration between governments and civil society, the Partnership is supervised by a steering committee that includes
representatives of both. To become members of the Partnership, countries have to endorse a declaration, develop an action plan
with public involvement and prepare independent reports on the progress made with the commitments they have accepted. The
following countries of Latin America and the Caribbean were members of the Partnership as of September 2017: Argentina,
Brazil, Chile, Colombia, Costa Rica, the Dominican Republic, El Salvador, Guatemala, Honduras, Jamaica, Mexico, Panama,
Paraguay, Peru, Trinidad and Tobago and Uruguay. See [online] https://www.opengovpartnership.org/.




m Chapter Il Economic Commission for Latin America and the Caribbean (ECLAC)

Figure lll.3

Latin America and the Caribbean: households with Internet access,by income quintile
(Percentages of all households in each quintile)
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B. Pollutant release and transfer registers

As can be seen in table I11.3, a variety of international agreements have promoted the
implementation of systems for gathering data on emissions and pollutants and making
them available to the general public.

Table lll.3

Promotion of emission and pollutant data collection systems in multilateral environmental agreements

Convention

Provisions

Stockholm Convention
on Persistent Organic
Pollutants (2001)

Article 10, paragraph 2: Each Party shall, within its capabilities, ensure that the public has access to the public information referred
to in paragraph 1 and that the information is kept up-to-date.

Article 10, paragraph 3: Each Party shall, within its capabilities, encourage industry and professional users to promote and facilitate the
provision of the information referred to in paragraph 1 at the national level and, as appropriate, subregional, regional and global levels.
Article 10, paragraph 4: In providing information on persistent organic pollutants and their alternatives, Parties may use safety data

sheets, reports, mass media and other means of communication, and may establish information centres at national and regional levels.

Article 10, paragraph 5: Each Party shall give sympathetic consideration to developing mechanisms, such as pollutant release
and transfer registers, for the collection and dissemination of information on estimates of the annual quantities of the chemicals
listed in Annex A, B or C that are released or disposed of.

Rotterdam Convention on
the Prior Informed Consent
Procedure for Certain
Hazardous Chemicals and
Pesticides in International
Trade (1998)

Avrticle 14, paragraph 1: Each Party shall, as appropriate and in accordance with the objective of this Convention, facilitate:

(a) The exchange of scientific, technical, economic and legal information concerning the chemicals within the scope of this Convention,
including toxicological, ecotoxicological and safety information.

Article 15, paragraph 1: Each Party shall take such measures as may be necessary to establish and strengthen its national infrastructures
and institutions for the effective implementation of this Convention. These measures may include, as required, the adoption

or amendment of national legislative or administrative measures and may also include:

(a) The establishment of national registers and databases including safety information for chemicals;

(b) The encouragement of initiatives by industry to promote chemical safety.

Article 15, paragraph 2: Each Party shall ensure, to the extent practicable, that the public has appropriate access to information

on chemical handling and accident management and on alternatives that are safer for human health or the environment than the
chemicals listed in Annex III.

Basel Convention on the
Control of Transboundary
Movements of Hazardous
Wastes and their Disposal
(1989)

Article 4, paragraph 2: Each Party shall take the appropriate measures to:

() Require that information about a proposed transhoundary movement of hazardous wastes and other wastes be provided
to the States concerned, according to Annex V A, to state clearly the effects of the proposed movement on human health
and the environment.

Article 10, paragraph 2: for this purpose, parties shall:

(a) Upon request, make available information, whether on a bilateral or multilateral basis, with a view to promoting the environmentally
sound management of hazardous wastes and other wastes, including harmonization of technical standards and practices
for the adequate management of hazardous wastes and other wastes.

Article 13, paragraph 3: The Parties, consistent with national laws and regulations, shall transmit, through the Secretariat,
to the Conference of the Parties established under Article 15, before the end of each calendar year, a report on the previous
calendar year, containing the following information:

(b) Information regarding transhoundary movements of hazardous wastes or other wastes in which they have been involved, including:

(i) the amount of hazardous wastes and other wastes exported, their category, characteristics, destination, any transit country and
disposal method as stated on the response to notification;

(ii) the amount of hazardous wastes and other wastes imported, their category, characteristics, origin, and disposal methods;
(iii) disposals which did not proceed as intended;
(iv) efforts to achieve a reduction of the amount of hazardous wastes or other wastes subject to transboundary movement;

(d) Information on available qualified statistics which have been compiled by them on the effects on human health and the environment
of the generation, transportation and disposal of hazardous wastes or other wastes.

Vienna Convention for the
Protection of the Ozone
Layer (1985) and Montreal
Protocol on Substances that
Deplete the Ozone Layer
(1987)

Article 3, paragraph 3: The Parties undertake to co-operate, directly or through competent international bodies, in ensuring the
collection, validation and transmission of research and observational data through appropriate world data centres in a regular
and timely fashion.

Article 4, paragraph 1: The Parties shall facilitate and encourage the exchange of scientific, technical, socio-economic, commercial
and legal information relevant to this Convention as further elaborated in annex |.
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Table lII.3 (concluded)

Convention

Provisions

United Nations Framework
Convention on Climate
Change (1992)

Article 4, paragraph 1: All Parties, taking into account their common but differentiated responsibilities and their specific national

and regional development priorities, objectives and circumstances, shall:

(a) Develop, periodically update, publish and make available to the Conference of the Parties, in accordance with Article 12,
national inventories of anthropogenic emissions by sources and removals by sinks of all greenhouse gases not controlled by the
Montreal Protocol, using comparable methodologies to be agreed upon by the Conference of the Parties;

(g) Promote and cooperate in scientific, technological, technical, socio-economic and other research, systematic observation
and development of data archives related to the climate system and intended to further the understanding and to reduce
or eliminate the remaining uncertainties regarding the causes, effects, magnitude and timing of climate change
and the economic and social consequences of various response strategies;
(i) Promote and cooperate in education, training and public awareness related to climate change and encourage the widest
participation in this process, including that of non governmental organizations.
Avrticle 6: In carrying out their commitments under Article 4, paragraph 1(i), the Parties shall:
(a) Promote and facilitate at the national and, as appropriate, subregional and regional levels, and in accordance with national laws and
regulations, and within their respective capacities:
(i) The development and implementation of educational and public awareness programmes on climate change and its effects;
(ii) Public access to information on climate change and its effects;
(iii) Public participation in addressing climate change and its effects and developing adequate responses; and
(iv) Training of scientific, technical and managerial personnel.
(b) Cooperate in and promote, at the international level, and, where appropriate, using existing bodies:
(i) The development and exchange of educational and public awareness material on climate change and its effects; and
(ii) The development and implementation of education and training programmes, including the strengthening of national institutions
and the exchange or secondment of personnel to train experts in this field, in particular for developing countries.
Article 12, paragraph 1: In accordance with Article 4, paragraph 1, each Party shall communicate to the Conference of the Parties,
through the secretariat, the following elements of information:

(a) A national inventory of anthropogenic emissions by sources and removals by sinks of all greenhouse gases not controlled
by the Montreal Protocol, to the extent its capacities permit, using comparable methodologies to be promoted and agreed
upon by the Conference of the Parties;

(b) A general description of steps taken or envisaged by the Party to implement the Convention; and

(c) Any other information that the Party considers relevant to the achievement of the objective of the Convention and suitable for
inclusion in its communication, including, if feasible, material relevant for calculations of global emission trends.

Paris Agreement within the
United Nations Framework
Convention on Climate
Change (2015)

Article 13, paragraph 7: Each Party shall regularly provide the following information:

(a) Anational inventory report of anthropogenic emissions by sources and removals by sinks of greenhouse gases, prepared using
good practice methodologies accepted by the Intergovernmental Panel on Climate Change and agreed upon by the Conference
of the Parties serving as the meeting of the Parties to this Agreement.

Kyoto Protocol to the
United Nations Framework
Convention on Climate
Change (1997)

Article 5, paragraph 1: Each Party included in Annex | shall have in place, no later than one year prior to the start of the first commitment period,
a national system for the estimation of anthropogenic emissions by sources and removals by sinks of all greenhouse gases not controlled

by the Montreal Protocol. Guidelines for such national systems, which shall incorporate the methodologies specified in paragraph 2 below,
shall be decided upon by the Conference of the Parties serving as the meeting of the Parties to this Protocol at its first session.

Article 7, paragraph 1: Each Party included in Annex | shall incorporate in its annual inventory of anthropogenic emissions by sources
and removals by sinks of greenhouse gases not controlled by the Mantreal Protocol, submitted in accordance with the relevant
decisions of the Conference of the Parties, the necessary supplementary information for the purposes of ensuring compliance

with Article 3, to be determined in accordance with paragraph 4 below.

Article 10, letter d: Cooperate in scientific and technical research and promote the maintenance and the development of systematic
observation systems and development of data archives to reduce uncertainties related to the climate system, the adverse impacts
of climate change and the economic and social consequences of various response strategies, and promote the development and
strengthening of endogenous capacities and capabilities to participate in international and intergovernmental efforts, programmes
and networks on research and systematic observation, taking into account Article 5 of the Convention.

Minamata Convention on
Mercury (2017)

Article 9, paragraph 6: Each Party shall establish, as soon as practicable and no later than five years after the date of entry into
force of the Convention for it, and maintain thereafter, an inventory of releases from relevant sources.

Article 18, paragraph 2: Each Party shall use existing mechanisms or give consideration to the development of mechanisms, such as
pollutant release and transfer registers where applicable, for the collection and dissemination of information on estimates of its annual
quantities of mercury and mercury compounds that are emitted, released or disposed of through human activities.

Article 19, paragraph 1: Parties shall endeavour to cooperate to develop and improve, taking into account their respective

circumstances and capabilities:

(a) Inventories of use, consumption, and anthropogenic emissions to air and releases to water and land of mercury

and mercury compounds;

Modelling and geographically representative monitoring of levels of mercury and mercury compounds in vulnerable populations

and in environmental media, including biotic media such as fish, marine mammals, sea turtles and birds, as well as collaboration

in the collection and exchange of relevant and appropriate samples;

Assessments of the impact of mercury and mercury compounds on human health and the environment, in addition to social,

economic and cultural impacts, particularly in respect of vulnerable populations;

(d) Harmonized methodologies for the activities undertaken under subparagraphs (a), (b) and (c);

(e) Information on the environmental cycle, transport (including long-range transport and deposition), transformation and fate of mercury
and mercury compounds in a range of ecosystems, taking appropriate account of the distinction between anthropogenic and natural
emissions and releases of mercury and of remobilization of mercury from historic deposition;

(f) Information on commerce and trade in mercury and mercury compounds and mercury-added products; and

(g) Information and research on the technical and economic availability of mercury-free products and processes and on best available
techniques and best environmental practices to reduce and monitor emissions and releases of mercury and mercury compounds.

(b

o

Source: Economic Commission for Latin America and the Caribbean (ECLAC).



Access to information, participation and justice in environmental matters... Chapter Il . m

These international commitments are connected to what has been called the “right
to know’ i.e., people’s right to accurate information about the environmental risks they
are exposed to in their work or where they live.

Among the most effective tools for guaranteeing everyone's right to information
about hazardous materials and activities in their communities and to opportunities
to participate in decision-making are inventories and registers of emissions, sources
and transfer of contaminated substances, generally known as pollutant release and
transfer registers (PRTRs).

A PRTR is a database containing information on releases of pollutants into the air,
water and soil and data on the transfer of waste from major industries and other point and
non-point sources. It is a digital tool, accessible to the public and using standardized data,
in which information on the nature and quantity of pollutant releases can be consulted by
waste type and geographical area, disaggregated to the industrial complex or economic
sector level. These registers are important for effective application of Principle 10 of
the 1992 Rio Declaration on Environment and Development because of their power to
generate systematized information from both public and private sector bodies.

The creation and implementation of a public PRTR is also among the recommendations
of OECD to its member countries and has been included in various free trade agreements
(see box I1.1) (OECD, 1996).

Cumulative experience since the 1986 creation of the world's first PRTR, the Toxics
Release Inventory in the United States, shows that these systems have benefits for
all sections of society.' For the public authorities, they are a way of more efficiently
capturing the information needed to guide public policies and establish and update
release rules and standards, while they also facilitate proper follow-up of compliance
with current rules and identification of changes needed over time and contribute to
fulfilment of the commitments adopted in international agreements. For the production
sector, they allow environmental performance to be compared between similar industries,
encouraging voluntary reduction of releases. For the general public, they are a source
of information on possible health hazards and provide a basis for informed participation
in decision-making.

An obligation to create pollutant release and transfer registers is laid down in the
general environment laws of Chile’ and Mexico.'? Belize's Environmental Protection
Act'® provides for the creation of a Department of the Environment, one of whose
functions is to maintain a register of all wastes, discharges, emissions, deposits or
other sources of emission or substances which are of danger or potential danger to the
environment. In Trinidad and Tobago, the Environmental Management Act authorizes
the ministry to establish regulations on procedures for registering sources of pollution
that may be released into the environment and on the characterization of such sources,
as well as procedures and standards for periodic monitoring of pollutant releases.™

10 See Environmental Protection Agency (EPA), “Toxics Release Inventory (TRI) Program” [online] hitps://www.epa.gov/toxics-release-

inventory-tri-program.

" Environmental Framework Law No. 19300 of 1994 (reformed in 2010), article 70.P: “It will be especially the responsibility of the
ministry to administer a pollutant release and transfer register that records and systematizes, by source or group of sources
in the same establishment, the nature, rate and concentration of releases of pollutants covered by emissions rules and the
nature, volume and destination of discharges of solid wastes as specified in the regulations”.

12 Ecological Balance and Environmental Protection Act of 1998 (as reformed in 2001), article 109 bis: “The secretariat, states,
Federal District and municipalities must introduce a pollutant release and transfer register covering air, water, soil and subsoil
pollutants, materials and wastes falling within their purview, and such substances as may be determined by the relevant
authority. Information in the register will be integrated with data and documents contained in authorizations, schedules, reports,
licences, permits and concessions processed with the secretariat or competent authority of the government of the Federal
District, States and, where applicable, municipalities”.

13 See chapter 328, article 4.i.

14 See article 26.
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Map lll.1

Latin America and
the Caribbean: status
of pollutant release
and transfer registers
(PRTRs), March 2017

Article 26 of Antigua and Barbuda’s Environmental Protection and Management Act
(No. 11 of 2015) states that the authority is to establish a register of sources of pollution
containing data on quantities, conditions or concentrations as required to identify each
pollutant, and that this is to be open to public inspection.

The United Nations Institute for Training and Research (UNITAR) has implemented a
number of programmes to facilitate implementation of PRTRs in countries of the region
such as Argentina, Belize, Chile, Costa Rica, Cuba, the Dominican Republic, Ecuador,
Guatemala, Honduras, Jamaica, Mexico and Uruguay and the design of a regional
PRTR for Central America. In Latin America and the Caribbean, UNITAR projects and
the cooperation of various countries, including Spain, have been proving essential for
the implementation of these registers.

As map IIl.1 shows, just two countries in the region, Chile and Mexico, have
operational PRTRs issuing periodic reports. The two registers, whose first public reports
date from 2007 and 2006, respectively, were prompted by commitments taken on
under free trade agreements (see box I1.1).

Pollutant release and transfer register
Planned
In preparation

I Final implementation phase

I Reporting regularly

Source: Economic Commission for Latin America and the Caribbean (ECLAC), Observatory on Principle 10 in Latin America and the
Caribbean [online] http://observatoriop10.cepal.org.
Note: The boundaries and names shown on this map do not imply official endorsement or acceptance by the United Nations.
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Peru’s PRTR began to be implemented in 2015, when a number of training workshops
were held with the industries prioritized for the initial phase, in which firms will report
voluntarily. The ministerial resolution for the creation of the PRTR in Peru is still pending.
Since 2015, a number of workshops and training sessions on implementation of this
register in the country have also been held for civil servants and the general public. The
PRTR is one of the commitments accepted by Peru as part of its OECD accession process.

The establishment of a PRTR in accordance with international good practice, with
information available to the public, is also one of the recommendations of Colombia’s
environmental performance review, carried out in 2014 by OECD and ECLAC (ECLAC/
OECD, 2014). This recommendation was incorporated into the country’s National
Development Plan 2014-2018.

As part of the commitments stemming from the Central America-Dominican
Republic-United States Free Trade Agreement, Costa Rica, the Dominican Republic,
El Salvador, Guatemala, Honduras and Nicaragua have initiated actions for the design
of national registers and are working on the design and implementation of a regional
PRTR. With technical support from the Central American Commission on Environment
and Development (CACED) and UNITAR, these countries have already conducted
assessments of existing infrastructure for implementing PRTRs and are at different
stages of the initiation process.

Of the aforementioned countries, Honduras is furthest advanced with implementation
of its PRTR. During the 2012-2013 biennium, the country implemented a project to
design the core characteristics of the PRTR and conducted a pilot test, the 2011, 2012
and 2013 reports on which are available online.' Ministerial agreement No. 1070-2014,
published in the official journal on 15 April 2015, approved the regulations for the
PRTR, stipulating that establishments required to report must submit their first annual
report in 2017. To prepare for the process, industries were invited to make a voluntary
report to the PRTR in 2015. Guatemala has also made progress in designing the core
characteristics of its PRTR and conducted a pilot study in 2012.

In parallel, albeit without yet being fully engaged in the Central American regional
PRTR project, Belize and Panama also began to design national systems in 2010 with
the support of CACED, the Quick Start Programme Trust Fund of the Strategic Approach
to International Chemicals Management (SAICM) and UNITAR.

In Jamaica, work is under way to construct an online PRTR with support from the
National Environment and Planning Agency. In Ecuador, a pilot study was carried out
in 2011 and work has been under way since 2012 on the design, development and
implementation of the PRTR using the Unified Environmental Information System
(SUIA) platform of the Ministry of the Environment.

In Brazil, policy instruction No. 31 of December 2009 introduced the requirement
for a PRTR in the annual report of the Brazilian Environment and Renewable Resources
Institute (IBAMA), which is attached to the Ministry of the Environment. Since then, the
country has begun to implement a number of measures for its gradual implementation. 6
Table 111.4 summarizes the main characteristics of PRTRs in Brazil, Chile, Honduras,
Mexico and Peru.

15 See Secretariat of Energy, Natural Resources, Environment and Mines (MiAmbiente), “Informacion pablica” [online] http://
www.retchn.org/reportes.html.

16 See Ministry of the Environment, “Registro de Emissdes e Transferéncia de Poluente” [online] http://www.mma.gov.br/cidades-
sustentaveis/residuos-perigosos/registro-de-emissoes-e-transferencia-de-poluente.
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C. Challenges

Despite the evident progress made on access to environmental information, legislation
to guarantee full exercise of this right has yet to be fully developed or has come up
against implementation difficulties in many countries of Latin America and the Caribbean.
Besides the establishment of legal frameworks recognizing and guaranteeing the
right of access to public information, it is necessary to create and bring into operation
independent oversight bodies with their own budgets and inspection powers to enforce
this right, as Chile and Mexico have done. Thus, these bodies do not confine themselves
to recognizing rights but enforce a positive, direct obligation of compliance with the
relevant transparency and freedom of information laws. The recommendations and
rulings of these bodies in the region are not always binding.

Redoubled efforts are needed to ensure maximum disclosure of environmental
information and avoid treating it as exempt wherever possible, given that freedom of
information is both a human right and in the public interest. The regime for exemptions
must ensure that these are exceptional, limited and clearly defined, and restrictive
interpretation criteria must prevail in their application.

The ability to produce, process and disseminate information on the state of the
environment at the national level also needs to be improved if people are to play an
informed part in environmental decision-making. Although the countries are making
progress in establishing environmental information systems, the challenge is to keep
registers operative, accessible and up to date, and above all to define a standard for
the minimum information these systems should contain in the interests of increased
access to environmental information and greater active participation by society in
environmental management.

In addition, and given that expanding the supply of strategic environmental
information does not in itself ensure that it will be used, there is also a need to build
up demand for this information in the different sections of society so that advantage is
taken of it. Education and capacity-building thus have a vital role to play in developing
citizen demand for more and better information and participation. In this context,
particular attention needs to be paid in the region to the establishment of expeditious
procedures for accessing environmental information and of affirmative measures to
provide access to vulnerable people and groups and to those who have traditionally
been underrepresented politically, such as women, young people, indigenous peoples
and Afro-descendants.

Of particular relevance here is the experience of Mexico, whose National Institute
for Transparency, Access to Information and Protection of Personal Data (INAI) and
National Institute of Indigenous Languages (INALI) signed a collaboration agreement
in 2011 to give effect to the information access rights of the 7 million people in the
country who speak indigenous languages, often monolingually. Costa Rica’s Law
regulating the Right of Petition (No. 9097 of 2013) provides for special consideration
to be given to aboriginal or indigenous communities, and article 5 establishes that
members of aboriginal or indigenous communities will be entitled to assistance from
the Ombudsman’s Office or the National Commission on Indigenous Affairs so that
they can formulate their petitions in Spanish and receive a prompt reply.
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In the past decade, countries such as Colombia, Guatemala, Mexico and Peru have
also passed laws on the recognition, promotion and protection of native languages that
incorporate provisions relating to the dissemination of information in these languages.’”

The region also needs to increase the access of governments and society to
privately held information that is vital for environmental decision-making. In this context,
as already mentioned, the establishment and development of public pollutant release
and transfer registers has proven a powerful tool for making systematized information
from both public and private agents available to the public, with clear benefits for
environmental management.

The countries can also benefit from different voluntary initiatives that help bring to
light information held by private agents, such as the Global Reporting Initiative and the
Extractive Industries Transparency Initiative (EITI), both mentioned earlier, and others
such as the CDP (formerly the Carbon Disclosure Project),'® which encourages firms and
cities to disclose information on their environmental effects, providing decision-makers
with the data they need to change market behaviour.

In Peru, for example, the owners of mine operating, benefit, general labour, transport
and storage projects have an annual obligation to submit an annual public report on
environmental sustainability containing information on the social and environmental
performance of their business along the lines laid down by the competent environmental
authority.' To enable them to comply with this obligation pending publication of the
reporting guidelines, the authority recommended that the parameters set by the Global
Reporting Initiative be taken as the standard.2°

The countries have also begun to legislate and create incentives for the adoption
of ecolabelling and other information mechanisms to express firms’ commitment to
sustainability and inform and educate consumers. The general environment acts of
Costa Rica, El Salvador, Mexico, Peru and Trinidad and Tobago contain provision for
regulating the environmental certification of processes or products.?

Likewise in Peru, the Consumer Protection and Defence Code (arts. 36 and 37)
provides that the presence of genetically modified fats or other components must be
indicated explicitly on food labelling. Colombia not only requires labelling of genetically
modified organisms but has developed a system of ecolabelling that meets the
requirements of ISO standard 14024. The Colombian Environmental Seal of Approval,
introduced under resolution No. 1555 of 2005, is meant to guide consumer preferences
towards more environmentally friendly products.

In the Southern Cone, the most widely used ecolabels are those identifying the
energy efficiency of electrical appliances, forest management and office items such
as ink cartridges (Claro and others, 2012).

Governments and civil society need greater access to the technological and
environmental information tools available, the benefits of which include the distribution
of information without cost to users and greater transparency in public management.

17 See Colombia’s Act No. 1381 of 2010, Guatemala's Decree No. 19 of 2003, Mexico's Linguistic Rights of Indigenous Peoples
Act of 2015 and Peru’s Act No. 29735 of 2011.

18 See CDP [online] https://www.cdp.net.

19 Supreme Decree No. 040-2014, art. 148.

20 See Ministry of Energy and Mines [online] www.minem.gob.pe.

21 Costa Rica: Organic Law on the Environment (No. 7554 of 1995), article 74; EI Salvador: Decree No. 233, Environment Act (1998),
article 38 and General Regulations of the Environment Act (Decree No. 17 of 2000), articles 57-59; Mexico: Ecological Balance
and Environmental Protection Act (1988), article 38.V; Peru: General Environment Act (No. 28611 of 2005), article 80; Trinidad
and Tobago: Environmental Management Act (No. 3 of 2000), article 34.
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An important initiative in this context is the Open Government Partnership, which
aspires to make government information available to the public on the premise that this
contributes to transparency, accountability and greater civil society participation.22 Other
initiatives, such as the Eye on Earth information network,23 which was singled out in
the final document of the United Nations Conference on Sustainable Development,24
enable environment-related information and technological advances to be shared.

A further challenge is to convey timely, accurate information to the public in the
event of an imminent threat to health or the environment, whether due to human
activities or natural causes, so that people can take measures to prevent or limit any
damage. Although States have accepted obligations in this area under international
human rights standards2® and some countries such as Antigua and Barbuda, Colombia,
Ecuador, Haiti, Panama, Peru, the Plurinational State of Bolivia and Saint Vincent and
the Grenadines?® have regulations in place, challenges remain in the region.?’

22 See Open Government Partnership [online] http://www.opengovpartnership.org.

23 See Eye on Earth [online] http://eye-on-garth.net/.

2 "We recognize the importance of space-technology-based data, in situ monitoring and reliable geospatial information for
sustainable development policymaking, programming and project operations. In this context, we note the relevance of global
mapping and recognize the efforts in developing global environmental observing systems, including by the Eye on Earth Network
and through the Global Earth Observation System of Systems. We recognize the need to support developing countries in their
efforts to collect environmental data” (United Nations, 2012b).

%5 See United Nations, “Report of the Special Rapporteur on the implications for human rights of the environmentally sound
management and disposal of hazardous substances and wastes, Baskut Tuncak” (A/HRC/30/40), New York, 2015 [online] http://
undocs.org/en/A/HRC/30/40.

% Antigua and Barbuda: Disaster Management Act (No. 13 of 2002), article 3; Colombia: Act No. 1523 adopting the national
disaster risk management policy and establishing the National Disaster Risk Management System and establishing other
provisions (2012), article 3.15 and chapter IV; Ecuador: Environmental Management Act (No. 37 of 1999), article 29; Haiti:
Decree on environmental management and regulation of citizens’ conduct for sustainable development (2006), article 149;
Panama: General Environment Act (No. 41 of 1998), article 53; Peru: Supreme Decree No. 002-2009 approving the Regulations
on Transparency, Access to Public Environmental Information and Citizen Participation and Consultation in Environmental Matters
(2009), article 4; Plurinational State of Bolivia: General Environmental Management Regulations (1992), article 21; Saint Vincent
and the Grenadines: National Emergency and Disaster Management Act (2006), article 17.2.c.

27" In November 2015, after the catastrophic collapse of a tailings dam in the state of Minas Gerais (Brazil), the Special Rapporteur
on human rights and the environment and the Special Rapporteur on the implications for human rights of the environmentally
sound management and disposal of hazardous substances and wastes stated that it was unacceptable for it to have taken three
weeks to obtain information on the toxic risks of the mining disaster. See Office of the United Nations High Commissioner for
Human Rights (OHCHR), “Brazilian mine disaster: ‘This is not the time for defensive posturing’, UN rights experts”, Geneva,
25 November 2015 [online] http://www.ohchr.org/en/NewsEvents/Pages/DisplayNews.aspx?News|D=16803&Lang|D=E.
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A. Progress in recent years

Twenty-five years on from the Earth Summit, most of the region’'s countries have
included public participation provisions in their environmental legislation and in related
thematic or sectoral laws (see box IV.1).

In recent years, public participation provisions have gradually permeated not only general
environmental laws in the region, but also sectoral laws and policies relating to the environmental
sustainability of development.

The climate change laws passed in Brazil, Guatemala, Honduras and Mexico over the last
decade have made specific provision for public participation.

The guiding principles of the Law establishing the National Policy on Climate Change in
Brazil (Act No. 12187 of 2009) include encouragement and support for participation by
organized civil society in the development and execution of policies, actions, plans and
programmes related to climate change.

Participation is one of the principles of Guatemala's Framework Law on Climate Change
(Decree No. 7-2013), meaning that there should be the fullest participation by citizens
and organizations, including those of the country's different peoples, in the design of
climate change-related plans, programmes and actions. It mandates the creation of
the National Council on Climate Change as a regulatory body with public and private
participation, including representatives of indigenous organizations, and with functions
that include preparing the National Plan of Action for Climate Change Adaptation and
Mitigation jointly with the Secretariat for Planning and Programming of the Office of the
President (SEGEPLAN).

The Climate Change Act of Honduras, adopted by Decree No. 297 of 2013, states that the
preparation, creation and establishment of climate change prevention, adaptation and
mitigation measures must comply with the principle of citizen participation in environmental
conservation, protection and restoration activities. It also provides for the creation of two
inter-institutional climate change committees involving organized civil society.

Mexico's Climate Change Act of 2012 (updated in 2016) enjoins the promotion of shared
societal participation and responsibility in the areas provided for by the Act. It also provides
for citizen participation in the formulation of the nation's climate change policy, the national
climate change strategy and programme, and the climate programmes of the different
states. It additionally mandates the creation of a climate change council comprising
members from the social, private and academic sectors, with functions to include fostering
informed and responsible social participation through public consultations.

The forestry laws of Honduras, Mexico and Peru also include explicit provisions on public
participation in forest management.

The Forestry, Protected Areas and Wildlife Act of Honduras mandates the creation
of forestry advisory councils and enjoins the full participation and integration of local
authorities and organized groups in each community, with articles 25 to 28 setting out
the functions of these councils.

Mexico's Sustainable Forest Development Act of 2003 (amended in January 2017) includes a
chapter on the right to information, social participation and consultation in forestry matters,
stating that the federal executive branch will promote the participation of society in the
planning, design, application and evaluation of forestry policy programmes and instruments.

Box IV.1

Latin America and

the Caribbean: public
participation provisions
in sectoral sustainable
development-related
laws and policies
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Box IV.1 (concluded)

The principles of Peru's Forestry and Wildlife Act (No. 29763 of 2011) include that
of participation in forest management. According to the Act, this principle endows
everyone with the right and duty to participate responsibly in decision-making on the
content, application and follow-up of policies, management methods and measures
relating to forest ecosystems and other wild plant ecosystems and their components
adopted at each level of government. It aims to ensure effective participation by all
interested parties, including indigenous and campesino communities, both individually
and collectively.

Public participation has also been incorporated into the provisions of sectoral policies
adopted in the region over recent years, with examples including Chile's energy policy and
Uruguay's water policy.

Chile's Energy 2050 policy, adopted by Decree No. 148 of 2015, addresses the need
to ensure that there are formal processes for early stage citizen participation that is both
informed and symmetrical and really impacts national, regional and local policies, plans
and projects.

In Uruguay, Act No. 18610 of 2009, which established the National Water Policy, contains
a specific chapter on participation defining this as the democratic process whereby users and
civil society engage as key actors in the planning, management and control of water resources,
the environment and territory (art. 18) and stating that users and civil society are entitled to
effective and genuine participation in the formulation, implementation and evaluation of any
plans and policies established (art. 19).

Source:Economic Commission for Latin America and the Caribbean (ECLAC), Observatory on Principle 10 in Latin America and
the Caribbean [online] https://observatoriop10.cepal.org/en.

People's right to participate in the nation’s public life has been given constitutional
status in several of the region’s countries, while in most of them environmental
legislation recognizes or promotes public participation in environmental management
(see table IV.1). A right of public participation in environmental affairs is recognized
by the constitutions of the Bolivarian Republic of Venezuela, Colombia and Ecuador.
Additionally, countries such as Brazil, Chile, Colombia, Ecuador, Honduras and the
Plurinational State of Bolivia have passed laws on public participation which, while not
explicitly environment-related, recognize and guarantee citizens' right to participate in
public affairs, including environmental ones.

The countries have also made progress in setting up semi-direct or direct democracy
mechanisms, such as popular legislative initiatives, which can serve for environmental
matters. Most have created formal, permanent consultation arrangements for environmental
affairs in which representatives of different sections of society can give their views
or make observations on plans, policies, standards or programmes proposed by the
authority. Table 1V.2 presents some examples in the region.



Table IV.1
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Latin America and the Caribbean: legal frameworks guaranteeing the right of participation in public
or environmental management

Country

Section of the constitution
dealing with the right to
participate in the country’s public
life or in environmental matters

Public participation
law (year)

Legal recognition of the right to participate in
environmental management or provision promoting
participation in environmental management

Antigua and Barbuda

Environmental Protection and Management Act, No. 11 (2015),
arts. 5.f, 7.2.r,7.2.s,21, 30, 41, 46.4, 48, 55 and 108

Argentina Environment Act, No. 25675 (2002), arts. 2, 19, 20 and 21
Decree No. 1172 (2003)
Bahamas Conservation and Protection of the Physical Landscape Act,
No. 12 (1997), arts. 8 and 18
Barbados Town and Country Planning Act, No. 14 (1968), arts. 8, 9 and 27
Belize Environmental Protection Act, No. 22 (1992), art. 20

Environmental Impact Assessment Regulations, No. 107 (1995),
arts. 18 and 20

Bolivia (Plurinational ~ Arts. 26, 241 and 242 Social Participation and Oversight Environment Act, No. 1333 (1992), arts. 78 and 92 and heading X

State of) Act, No. 341 (2013) General Environmental Management Regulations, heading VII
Brazil Art. 1 (sole paragraph) Decree instituting the National National Environmental Policy Act, No. 6938 (1981), art. 2.X
Social Participation Policy Act No. 9795 for environmental education, the establishment of
(PNPS) and the National Social ~ thg National Environmental Education Policy and other measures
Participation System (SNPS) and (1999), art. 5.1V
other measures, No. 8243 (2014) B
Chile Art. 1 Partnerships and Citizen Environmental Framework Law, No. 19300 (1994), art. 4
Participation in Public Partnerships and Citizen Participation in Public Management Act,
Management Act, No. 20500 (2011), art. 69
No. 20500 (2011)
Colombia Arts. 40 and 79 Citizen Participation Mechanisms  Decree issuing the Consolidated Decree regulating the Environment
Act, No. 134 (1994) and Sustainable Development Sector, No. 1076 (2015)
Law establishing provisions for Law creating the Ministry of the Environment, reorganizing
the promation and protection public sector responsibilities for managing and conserving the
of the right to democratic environment and renewable natural resources, organizing the
participation, No. 1757 (2015) National Environmental System (SINA) and establishing other
provisions, No. 99 (1993), art. 69
National Renewable Natural Resources and Environmental
Protection Code, Decree No. 2811 (1974)
Costa Rica Art. 9 Organic Law on the Environment, No. 7554 (1995),
arts. 2, 6, 8 and 22
Cuba Environment Act, No. 81 (1997), art. 9.c
Dominica Physical Planning Act, No. 5 (2002), art. 10
Ecuador Arts. 61.2, 95 and 102 Organ.ic Law on Citizen Environmental Management Act, No. 37 (1999), arts. 9.m and 28
Participation, No. 13 (2010) Organic Code on the Environment (2018), arts. 5.10, 8.4, 9.6, 18, 48
and 184?
El Salvador Environment Act, Legislative Decree No. 233 (1998),
arts. 8,9, 10and 11.d
Grenada Physical Planning and Development Control Act, No. 25 (2002),
arts. 6, 15, 16, 17 and 25
Guatemala Art. 136 (participation in political Regulations on Environmental Assessment, Oversight
activities) and Follow-up, Government Order No. 431-2007
Guyana Arts. 13, 25, 38.a and 149.c Environmental Protection Act, No. 11 (1996), art. 4.b
Haiti -jm Decree on Environmental Management for Sustainable

Development (2005), arts. 12, 58 and 69
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Table 1V.1 (concluded)

Section of the constitution

Legal recognition of the right to participate in

Country dealing with the rightto . Public participation environmental management or provision promoting
participate in the country's public law (year) participation in environmental management
life or in environmental matters
Honduras Art. 5 Citizen Participation Act, Decree  General Environment Act, No. 104 (1993), arts. 9.d and 102
No. 3 of 2006 General Regulations of the Environment Act, agreement
Citizen Participation Mechanisms  No. 109-93, art. 10
Act, Decree No. 190-2012
Jamaica - Town and Country Planning Act, No. 42 (1957), arts. 5, 6 and 11
Mexico Art. 26 General Act on Ecological Balance and on Protection of the
Environment (1988) heading V, chapter | (among others)
Climate Change Act (2012)
Nicaragua Art. 50 Environment and Natural Resources Act, No. 217 (1996), art. 12
Panama Art. 80 (right to participate in culture) -- Environment Act, No. 41 (1998), art. 97
Arts. 108 and 124 (indigenous
peoples and campesino
communities)
Paraguay Arts. 65 and 117 (indigenous
peoples)
Peru Arts. 2.17 and 31 Citizen Participation and Oversight Environment Act, No. 28611 (2005), art. Il and chapter 4

Rights Act, No. 26300 (1994)

Dominican Republic

Arts. 2 and 22

Environment and Natural Resources Act, No. 64-00 (2000), art. 6

Saint Kitts and Nevis

National Conservation and Environment Protection Act,
No. 5(1987), art. 35

Development Control and Planning Act, No. 14 of 2000, art. 4.9

Saint Vincent
and the Grenadines

Town and Country Planning Act, No. 45 (1992), arts. 13, 16 and 17

Saint Lucia Physical Planning and Development Act, No. 29 (2001),
arts. 7,12, 22, 23 and 34
Suriname Arts. 4, 6, 46 and 52
Trinidad and Tobago Environmental Management Act, No. 3 (2000), arts. 16.2 and 27
Uruguay Decentralization and Citizen Environmental Protection Act, No. 17283 (2000), art. 6.d

Participation Act, No. 18567

Venezuela (Bolivarian
Republic of)

Art. 62

Organic Law on the Environment (2006), art. 39 and chapter ||

Source: Economic Commission for Latin America and the Caribbean (ECLAC), on the basis of the Observatory on Principle 10 in Latin America and the Caribbean [online]

https://observatoriop10.cepal.org/en.

@ Ecuador’s Organic Code on the Environment will come into force 12 months from 12 April 2017, the date it was published in the official registry. The Environmental
Management Act, No. 37 (1999) thus remains applicable during this legal hiatus, after which it will be repealed.
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Table IV.2
Latin America and the Caribbean (8 countries): formal, permanent arrangements for consultation
on environmental matters

Formal authority and legal

Country framework establishing it Mission and goals
Brazil National Council for the Environment (CONAMA) CONAMA is a consultative and deliberative body in the National Environment System
Established by the National Environmental Policy (SISNAMAL), and its mission, given its democratic and widely representative character, is to
Act, No. 6938 (1981), which is regulated by Decree reconcile the different sections of society as required. Federal, state and municipal agencies
No. 99274 (1990) participate in CONAMA alongside representatives of business and civil society.
Chile Advisory Committee of the Ministry of the Environment  The Advisory Committee of the Ministry of the Environment shall have the task of
Established by the Environmental Framework Law dealing with inquiries from the Minister of the Environment and the Council of Ministers
{Act No. 19300), arts. 76 and 77 for Sustainability and issuing opinions on draft bills and supreme decrees establishing
' environmental quality standards, prevention and decontamination plans, special emissions
regulations and emissions standards when these are brought to its attention. It may also
pronounce in its official capacity on environmental issues of general interest and exercise all
other functions entrusted to it by the Ministry and the Act.
Colombia National Environmental Council and Steering The National Environmental Council is responsible for intersectoral coordination in the
Committees of the Regional Autonomous Corporations  public sector of policies, plans and programmes relating to the environment and renewable
Established by Act No. 99 (1993) creating the natural resources. Counc.il‘recor.nmendations are not binding and dlo not constitute ofﬁcial
Ministry of the Environment, reorganizing public pronouncements or administrative acts of its members. The latter include representatives of
sector responsibilities for managing and conserving indigenous and Afrodescendent communities, different trade associations and environmental
the environment and renewable natural resources, non-government organizations (NGOs).
organizing the National Environmental System (SINA)  The Steering Committees of the Regional Autonomous Corporations are the administrative
and establishing other provisions (arts. 13 and 26) organ of the highest regional environmental authority and their membership includes,
among others, representatives of the national government, local agencies, indigenous and
Afrodescendent communities, different trade associations and environmental NGOs.
Costa Rica Regional Environmental Councils established by the The Regional Environmental Councils, attached to the Ministry of the Environment and
Organic Law on the Environment, No. 7554 (1995), Energy, are among the highest deconcentrated regional authorities. With civil society
arts. 7and 8 participation, they exist to analyse, discuss, report and oversee environmental activities,
National Commission for the Management of programmes and projects. The functions of the Regional Environmental Councils include:
Biodiversity (CONAGEBIO), established by the (i) undertaking activities, programmes and projects to promote greater citizen involvement in
Biodiversity Act, No. 7788 (1988), art. 14 the analysis and discussion of environmental policies affecting the region, and (ii) proposing
' ' activities, programmes and projects to foment sustainable development and conservation of
the environment in the region.
CONAGEBIO gives advice on biodiversity to the executive branch and autonomous
institutions. These may consult the Commission before authorizing national or international
agreements or establishing or ratifying actions or policies that affect the conservation and
use of biodiversity. Some members of the Committee of the Whole of CONAGEBIO are
representatives of the National Council of Rectors, the National Campesino Committee,
the National Indigenous Committee, the Costa Rican Federation for the Conservation of
the Environment and the Costa Rican Union of Private Sector Business Chambers and
Associations (UCCAEP).
Ecuador Sectoral Citizen Council and Local Advisory Councils The Organic Code on the Environment, which was adopted in 2017 and will come into
created under the Organic Code on the Environment force in April 2018, establishes two types of bodies to channel citizen participation in
(2017), art. 18 environmental management: the Sectoral Citizen Council and Local Advisory Councils. The
members of these councils shall be representatives of civil society, communes, communities,
peoples, nationalities and groups from the local district affected, as provided by law.
Guatemala ~ National Council on Climate Change, created under The members of the National Council on Climate Change are the Ministry of Environment
Decree No. 7, Framework Law for regulating the and Natural Resources, the Ministry of Agriculture, Cattle and Food, the Ministry of Energy
Reduction of Vulnerability, Compulsory Adaptation and Mines, the Ministry of Communications, Infrastructure and Housing, the National
to the Effects of Climate Change and Mitigation of Coordinating Committee for Disaster Reduction (CONRED), the Coordinating Committee
Greenhouse Gases (2013), art. 8 for Agricultural, Commercial, Industrial and Financial Associations (CACIF), the National
Association of Municipalities (ANAM) and environmental organizations. Council functions
include regulation, supervision of the execution of actions and conflict resolution to follow
up the implementation of actions deriving from this law, including national climate change
policy, the climate change fund, mitigation (emissions reduction) strategies, plans and
programmes and adaptation to the effects of climate change.
Jamaica Local Forest Management Committees Committees must have at least two members with local knowledge, and their functions
Created under the Forest Act (1996), art. 12 include: monitoring the condition of natural resources in the relevant forest reserve, holding
' discussions and public meetings and proposing incentives for conservation practices in the
area in which the relevant forest reserve is located.
Mexico National Advisary Council for Sustainable Development The National Advisory Council for Sustainable Development is a space for the interaction of

different representatives of society concerned to analyse how the federal government carries
out different activities to steward and protect the environment.

Balance and on Protection of the Environment (1988)
The Climate Change Council is the permanent advisory body of the Intersecretarial Climate

B9 BT Change Commission (CICC), with at least 15 members from the social, private and academic

Created by virtue of the Climate Change Act (2012), sectors (balance between sectors and interests must be ensured).
chapter IIl, art. 51 (Climate Change Council)

Created by virtue of the General Act on Ecological

Source: Economic Commission for Latin America and the Caribbean (ECLAC).
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One factor that enables participation, and is particularly important when it comes
to the governance of natural resources, is legal recognition, at the highest level, of
the rights of peaceful assembly and association. The former United Nations Special
Rapporteur on the rights to freedom of peaceful assembly and of association, Maina
Kiai, argued in his 2015 report that these rights play an essential role in the creation of
spaces and opportunities for real and effective participation in decision-making by civil
society across the whole spectrum of natural resource-exploiting activities. He also
argued that these rights can facilitate constructive dialogue, which is particularly important
in this sector, given the common interests and the sometimes contradictory priorities
involved in the exploitation of natural resources (ECLAC/OHCHR, 2016, pp. 201-202). It
should be noted that the constitutions of most Latin American and Caribbean countries
explicitly recognize the rights of peaceful assembly and association.’

B. Participation in decision-making about
projects and activities that have or may
have an impact on the environment

Alongside Principle 10 of the 1992 Rio Declaration on Environment and Development, the
countries approved Principle 17 which states that “environmental impact assessment,
as a national instrument, shall be undertaken for proposed activities that are likely to
have a significant adverse impact on the environment and are subject to a decision of
a competent national authority’, and Principle 15, which states that “in order to protect
the environment, the precautionary approach shall be widely applied by States according
to their capabilities. Where there are threats of serious or irreversible damage, lack
of full scientific certainty shall not be used as a reason for postponing cost-effective
measures to prevent environmental degradation”

The Rio Declaration on Environment and Development thus gave a significant boost
to an environmental management tool that, while not flawless, has proven useful for
preventing the harm caused by human activities to the environment. Consistently
with Principle 10 of the Declaration and with the democratic processes under way in
a number of the region’s countries, the development of these instruments included
arrangements for public participation at various stages. Thus, in most countries of Latin
America and the Caribbean there is now an obligation to assess the environmental
effects of particular projects, including formal arrangements for public information or
participation. Table V.3 lists the projects must commonly required to undergo compulsory
environmental impact assessment in the region’s countries.

Table 1V.4 shows the arrangements for publicization and participation provided for
in laws dealing with project environmental impact assessments in the 33 countries
of the region. As can be seen, environmental impact assessments have been widely
adopted in Latin America and the Caribbean as a preventive environmental management
instrument. Most of the laws regulating environmental impact assessments in the
region incorporate provisions relating to information access and participation, even

' See, for example, the constitutions of Antigua and Barbuda (1981, art. 13), Belize (1981, arts. 3 and 13), Brazil (1988, art. 5),
Jamaica (1962, art. 13), Mexico (1917, art. 9), the Plurinational State of Bolivia (2008, art. 21), Saint Vincent and the Grenadines
(1979, arts. 1 and 11) and Trinidad and Tobago (1976, art. 4).
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though application of these sometimes depends on project size or the potential impact
on the environment. On occasion, this has led to actions before national courts with a
view to achieving a broader understanding of the right to participate in environmental
affairs, and important jurisprudence on the subject has been generated in the region as
aresult.2 Particularly noteworthy in this context is the doctrine of legitimate expectation
in the Caribbean subregion, something that applies even in cases where there is no

explicit legal obligation (see box IV.2).

Types of projects

Mining

Electrical power stations and transmission infrastructure, nuclear plants

Agroindustry, slaughterhouses, breeding facilities

Air, land and sea terminals

Environmental sanitation projects and landfills

Projects that affect ecosystems or have considerable effects on the environment or human health
Projects involving the production, storage, transport or disposal of hazardous toxic substances or the like
Tourism and urban development projects

Forestry projects

Projects involving construction of chemical facilities or the application of chemicals

Railway, motorway and highway projects

Oil and gas pipelines

Construction of dams, reservoirs and dykes

Hydrocarbon exploration or drilling projects

Industrial iron and steel production

Biotechnology projects or industries or those involving genetic manipulation or the production of genetically

modified organisms
Projects that affect national parks or protected areas

Fisheries and aquaculture projects

Source: Economic Commission for Latin America and the Caribbean, on the basis of the legislation of Argentina, Belize, the Bolivarian
Republic of Venezuela, Brazil, Chile, Colombia, Costa Rica, Cuba, Dominica, the Dominican Republic, Ecuador, El Salvador,
Guatemala, Guyana, Honduras, Mexico, Nicaragua, Panama, Paraguay, Peru, the Plurinational State of Bolivia and Uruguay.

2 See, for example, Economic Commission for Latin America and the Caribbean (ECLAC), “Sentencia de la Corte Suprema de
Chile (EXP. No. 55.203-2016)" [online] https://observatoriop10.cepal.org/es/jurisprudencia/sentencia-la-corte-suprema-chile-

exp-no-55203-2016.

Table IV.3

Latin America and the
Caribbean (22 countries):
main activities required
by national laws to
undergo environmental
impact assessment
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Economic Commission for Latin America and the Caribbean (ECLAC)

=
A
9]
i
o3
5]
<
O

91|gnd 8y} 0} 8|qe|IeAR BPEW UBA] SBY 8SBI Ied
0} JUBAB(3J UOJIRWIOUI BU} 1UN UOIOW Ul 138 8 J0UURd

“10edwi 108f0ud ayy

(8002) 0701 ON
98103(] 8AIINIBXT

(GLoz ul

papuswe ‘c00z)
g1GE "ON 88198
8A1INJ8XJ ‘uoiie|sifa
JUBWUOIIAUT
A1epuodag jo

s)uswabueLIR 858U "S18[IN0 BIPSW SSEW 8J0W J08U0  J0 1yBI| 8Y) Ul PAUILLISIEP 8q [[IM SWSIUBYIBW el 8_“_._::
‘MalAs) 0} Ayloyine ay 1oy Apmis 1oedwi  yBnolyl panssi aq ||im syuswabuelle uoiiediored |e120s uoiiediared (Al pue ||| ‘|| sa1obayed ul “Apnis 10edw! [eIUBWUOIIAUS , (6661) /€ ON
|E1UBWUOIIAUS BY) yum Buoje peuasesd  ui eredionied 01 SUOIIEIIAU] "$198118 [BIUSWILOLIAUBOIJ0S  SSIIANIE 10 $yI0M ‘$108(01d 10 palinbel) 80usol| Ue 10} UOISIA0Id SI 813Y) BIBUM SBINIAINIR 10y Juawabeuey
puE paziewa]sAs aq 0} ale SWSIURYIBW a|qissod 118} Jo pue s138foud 10 SaIIALIE JO [PJUBWIUOIAUS UE Buiuie)qo 1oy ssadold 8ty 10 s199l01d “Sy1om 10} S$3201d JUBLISSASSE [T
uonedianed ayy Jo synsal ay| uoizendod sy wioyut 3snw Ayioyine Jusladuwiod ay | J0 ued Ajos|ndwoo e si uonediaiued |e120g 1oedu! |BJUBLUUOIIAUS BU} SBYSI|QRISa 1O 8y | lopenag
‘g1e1idoidde swasp
1 aJaym sBulieay a1jgnd 8UsAUOD OS|E [[IM
Ansiuip ay] -syosloud g pue 9 Aiobaied jo
8SBJ 81 Ul suawinsul asayl Jo Aue Ajdde
] 01 1yBu 8y} SBAIBSAI S30IN0S8Y [BINIEN PUB
8uoz Apms au 1o} ajenidoudde ale eipaw Janajeym JUBWUOJIAUT Y] Jo Ansiulpy 8y “198loud ayy “uoneJe[aep 19edwi [EJUBWLOJIAUS UB
‘Jodes maines U1 40 18dedsmau [eao) e ut uoneagnd ybnoaup papinoid g aqyan juy jo eae sl Buieaw oygnd suo  axinbes g A10Ba3ed Ul 8S0U} 3J1uM “Apnis 1oedwl
[E21UYD8] U} 0] PaXBUUR a( [[IM PuB 8q os|e 1snul sBupisaw ajjqnd ay} uo uoiewiopu| 15ea| 18 p|oy 1snw Jadojanap au ‘sjaaloid g |EJUBWLOIIAUS UE auinbal \f AloBajea ul asoy | (vLoz U
uodn pap1aap s paisanbai uoneziioyine "UMOUY SMBIA S)1 pue / A1oBejea Joj “sBujieay aljgnd pue seipmis  “saaInosa [eImeU pue JUBLILOJIAS 8Y) 1BAWI  patendn) | |07-20 ‘0N
|BIUBLLLOJIAUB BU} UBYM PaIapISuod  axew ued aignd ayl eyl os sAep Buniom G| Jo pouad  [BIUBWUOIIAUS UO SUOIIBAIBSQO ‘sBuliaaw a1gnd 03 [enusjod 118y} Aq (g pue 9 ‘g 'y) seobaied uonnjosay

8q 01 UoNBWLIoUI 8y} JO Lied w0y
1M $$820.1d UOIYE}NSU0D 21jgnd BY Ul
PAAIBI8] SUOIIBAIAS]O PUB SIUBWILIOD BY |

e 10} Juawyiedaq uonedianled [e120S ayi ie aljgnd
|eJauaBb ay} pue sainied paisalaiul 01 8|qe|IBAR JUBWNIOP
Apnis [eIUBWUOIIAUB B} BYew ||Im AlSiul 8y |

‘salued paisalalul Jo SIsAjeue !8inso|asip Jo
uorewloul 198(od :SjuBWNIISUI UOIIE}NSUOD
a11qnd a1} Joy apiaoid suonejnbal ay|

10} 01Ul $198(0.1d U SYI0M 'SBIIANIR ALISSE
pue ss8001d JUaWISSaSSE Joedwi [BIUBLIUOIIAUD
U} ystqeise suonenbas sy pue 10y ay|

(0002) ¥9 "ON 19y
21gnday uealuiwoQ

(1 esed "7z ‘ue 0y

Buluue|d jeaisAyd) ,Ainbur ongnd ays Jo
sBuipuly ayy Buipn|our *** 31 0} payIwgns
1UBWWOI 1o uoneiuasaldal ‘Lodas Aue
JUN0J2E 03U BYE], ISNW AJLIOYINE By}
‘panoidde ag pnoys 11 1ey} SI8pIsuod
ssajaynanau Auioyine ayi nq ueyd
Juswdo|anap e 0} J83unod sun. jesodoud
B UBYM ‘(v'ZZ "Me 10y Buluueld [eaisAyd)
JUBWSSaSSe Joedwi |EJUBWUOIIAUS Ue
Buninbal 108f01d 1o AviA10€ UB 0} UOIIE|BI
Ul 8pew Juswwo Jo uolieluasaldal
‘Lodas Aue Junoage oul 3ye} 01
uoniebijgo ayy sey os|e Ayoyine ay|

(£ Ve) uejd sy

woJy spedap uoieal|dde sy} 1eyy Jeajd 3 8yew pjnoys
9a1j0u 8y "pajuesb aq pjnoys uoissiwad Jey} SI8pISuod
$Sa|8yanau Ajioyine ayy ing ued Juawdo|aasp
panoldde ue yiim 198dsal [elislew awos Ul Jusisisuoaul
S| uoneay|dde ays Ji Jadedsmau Jsyjoue pue 8jazen ayy
Ul (Juawssasse 1oedwl [eIUBWIUOIIAUS U 81inbal Jou
Aew 10 Aew yaiym) uoieaijdde ayy jo 8ajou e ysijgnd
os|e |[eys Amioyine ay] *(€°zz "Me) saie|al uonealjdde
3} YdIyM 0} pUB| B} UO 8110 E Xij4e pue Jadedsmau
e Ul 8a10u e ysijgnd Aew Ayioyine ayy ‘yuearjdde ayy

40 palinbai aJe uonealyou pue uonedljgnd yoym
Buipsebal uoneorjdde Aue 104 *(z'zz ‘Me) s1ayio

Buowe ‘paiinbai S| uswissasse 1oedwl [EJUBWUOIIAUS
UIIYM 10 (111) ‘B3IE UOI3I8301d [BIUSWIUOIIAUS UE Ul

pue| dojanap 03 uoissiwiad 104 (11) ‘iapJo uonealssaid
Buip|ing e 03 398[gns sI yaiym buipjing e Jo Buip|ing
paisi| e Jay|e 03 uoissiwiad oy (1) :uoreardde Aue jo
103081 Ul panIas aq |[eys $ad1oN ‘(zz ‘He 19y Buiuueld
|ea1sAyd) 82130u 8y} Ul payaads aq Aew se saiiLioyIne
10 suostad yans 03 uoneardde ayy 4o sjie1ap aalb 01

10 "82130U 8y} U1 pa1419ads ag Aew se Jauuew yans ul
pue sade|d yans ul ‘sawiy yans je uonealjdde ay Jo
s|ie3ap ysijgnd o1 Jueaijdde ay1 alinbal Aew sauuely
|eaIsAyd 4a1y9 8y} ‘saiuadoid Agieau o wusdelpe jo

10 911qnd 8y} Jo SaIHUBWE By} wou) 81efoiap 0} Aja
se ajeubisap Aew Jalsiulpy 8yl yaiym juswdojanap

40 Sasse|9 ulenad 0} sbuojag uoneardde syl |

"UOIIBIII0U JO 81ep By}
Jo sAep gz uiyum uonedijdde syl maiAal 03 pjay
aq [|1m Alinbur a1jgnd e 3ey3 a1gnd ayy wuoul
1snw 3 ‘uejd Juawdo|ansp paysi|geiss ue o}
181unod suni 1ey} uoiiearjdde ue anoidde 0}
SaysIm Ajioyine ayy 4| (| vz “We) uoneoldde
3y} 0} JUBAB|8. UOIFBWLIOJUI BpIA0Id 0} B|qe
sieadde oym (A18100s |1A12 pue a1jgnd ays Jo
siagquaw Buipnjaur) uosiad Jay3o 10 4adiyo
a11qnd Aue 3jnsuod Aew Jauue|d [eaIsAyd Ja1y9
3y ‘(Juswssasse 1oedw| [BIUBLUUOIIAUS PU)
uonealjdde ays o 1diagal Buimoljo4 (q°gZz "He
"Joy Buiuueld |eaishyd) Ajjeio 1o Buim ui
134318 suorejuasaldal pue SJUBWIWOI 8YIAUL ||IM
Ayioyine ay1 ‘Juswdo|anap ays Jo 830U 8AIb 10
ysijgnd o3 pauinbal si Jadojanap 8y} 1o ‘palinbal
S| JUBWISSaSSe J0BdWI |EJUBWUOIIAUS UE §|

(€2 "ue) |esodold ay}

40 S211S14819BIRYI JBYIO JO SISE] By} U SIamod
AleuonaIsIp 8s1218xa |[IM pUB (Z'€Z PUB q°|'0Z
‘S}IB) 3INSal PiN0J WeY [EJUBWILOIIAUS JuedljublS
1ey uoluido ayy 4o s1 1 asaym uswdojanap Aue Jo
JUBWSSasSe 1aedwl [EJUBWILOIIAUS Ue 8iinbas Aew
Ayoyine ay| “Juawssasse 1oedwl [EJUSWILOIIAUS
ue 1wqns o3 Jado|anap ays aiinbai 03 siamod

Aieuoneiasip sey os|e Jauue|d [eaishyd Ja1yg 1o (600Z) sauljapind

Aoyine ay] *(1°€z "We 10y Buiuued |eaisAyd) JUBWSSasse 1oedw
sal|dde 10y Buiuueyd |eaIsAud 8yl Jo 8jnpayas [EIUBWUOIIAUT
pu02aS 8U) YaIym 01 uoissiwiad Juawidojerap g’

104 uoneaijdde Aue Jo 1oadsal Ul JuswSsasse (2002) G "ON
Joedwl [eIUBLILOLIAUB Ue Jwans 1snw jueaydde 3OV Buluueld [eaisAyd
811 8SIMIBY10 SBUILLIBISP AlLIOYINe 8y} SS3|UN ealuILOQ

a1qnd ay Aq suoneaasqo jo
y9adsai u1 Aoyine ay jo suonebijqo

ajedioiped o) saniunpoddo pue ssasoud
JUBWISSISSE B} UO UOHBULIOJUI JO UOKEZIdN|qNg

sjuawabuesre uonedionued aljqng

(~038 ‘Juawaje)s Joedwi |BJUSWUOIIAUD
‘uoijesejaap joedwi [ejuawiuoIAUD
‘Juawissasse joedwi [ejuawiuoliAud

‘Apms Joedwi |R)UBWUOIIAUS)
sjuawnisul jeha]

(penuRUOD) YAl S1qeL



Chapter IV

‘sBuiwoalioys Aue anj0sal 03 sdes

‘olpes Aq papiroid ag os|e Aleiuawnaop 1o [eajuya) Alessadau ay) ayel

1SNW Uo1ew.oul aljgng ‘pauasald s1a1pa ay} 4o sa|dod pue juawn.sul ay} sroidwi ued Jasodold ayy
[enB1p 81sgam Si uo 1s0d 1Snuw Ajioyine jusyadwod ay| 1B} 0S Jasodold 8y} 01 palou aq ||Im 8jai1Le

(9]
& uonewiojul swes oy U Ul PeIeInds auljpesp ay) a1ojeq pejussed
= uieyu0a |jim Jesodoid auy Ag 101pe auy Jo suoneangnd [y SU0R98I0 “Aep Bwes au3 uo paysijgnd 8q snul (910Z) LEL ON
€ “Aoyne Jusladwiod Uy Aq peysi|qelse aq (imjoipe ayy  JUBLINIISUI [eluBwuOIIAUB B|BuIs e o) Burlejel 1UBWaaIby
< 10} 1RULIOJ BY] "WiaY Jo yoea ul Buneuiwopald abenbue (euoiBal Jo [euoiteu) $131p3 “(suone|nBay ayl ejuBLILIBA0 ‘dn
= "pOM0J[0} G 03 Sanpaooid  ByL Ul pue ysiuedg Ul 3q 1snw uoneagnd ‘semjediounu 30 G 8101ME] 1318 8y} o uoneaijgnd Jalje Aep -mojjo4 pue JBISIang
m 10 UOIN|OS BU} BUIWIBISP O} SHNSBI B3 JO 4O JBGUINU B $13A00 108f0id B UBYA) “Pereao] S| Ayanoe  PAIUY 8L Wouj Buluni skep 0z ulpim ‘suonosfqo UsWssassy
c gonou Buryer wuswaeBpn( 1o uoiuido sisy 10 Ansnpur “ylom 18foid Bu) B1oym eale auy Uy IBUH UMOLD| 8YeW JO 'SUOIJeAIZSqo Jiay} Juasald ejUBLILOIIAL]
= voddns o} sjeuone) jeaj 10 aynuels  Buneuiwopaid aBenbuey ayy ut pue ysiuedg u paysignd  ABU 1581831 UB ylm suosiad [eB3| 1o [einteN "0} N —
= “[ealuyas) e aAey Asu pepinoid SAeae  8q 0} I 1018 8y | "S8IN0SY [BANBN PUB JUsWUoiiAUg  PR8J81 SWISIUBIBUI U} Jo uolieluswa|dul 8L el
c ! ! Tl !
G} ‘suosJad [eBaj 10 [eIneu palsalaul 10 Asiury auy 0y pajuesaid aq (i Juswnisul 104 JUBIU0D 0L198dS puB B0UBIB)BI JO SULIS) B (€661 ul papuswe
k= Aq suoneynsuo aijgnd auy Jo shep gz [EJUSWILOJIAUS Ue 18U} Uoeayyiou Buipiaoid oy mara  ONSS! Pue dn mesp [jim Aiotane jugjadwion ay) _'9861)89 ON
o uIynm pajuasald suoi3aalgo pue suoiuido e YN ‘pajeao) st AAoe 1o Agsnpul “yom ‘1asloid ‘a)endoldde se ‘ssa00id dn-moj|0} 10y Juawanoidul]
= 'SU0IRAIBS]O AUB UO 8|NJ [[BYS AJLIOLINe aU) 8JaUM 83UaN|JUI 198JIp JO Al BUY Ul Jadedsmau  pue BULIO}ILOL “UOIJEN|BAS [EJUBLIUOIIAUS 8L *S8IIAIOR PUB S8L1SNpUI ‘Sylom ‘s1o8loid pue uo810.d
3 1ua13dwod 8Y) ‘JUBWINISUI [BIUSWUOIAUS |euoiBas uone|nana-1sabie| ayy ur pue sadedsmau 18148 pue Buuinp ‘ai0jaq uonedianed agnd 10) Apnls 19edwi [JUBLILOIIAUS JO S8110631eD [NV RTE
T 341 10 UONN|0Sal [euly 8U) U] [euoIleu & U1 101pa ue ysijgnd 1snw Jasodoud ay | 10} swsiueyoaw dojansp 1snw Jasodoud ay| 1uasalyip arejndns suone|nbay pue 10y 8y elewaleng
S (11 "ue 10y wawabeueyy a1sepn)
5 dn18s s1 Aujioey uswebeuew s1sem Aue a1048q
= 1UBWISSaSSE 10eduW! [2IUBWUOIIAUS U Salinbal
ol Apioidxa os[e mej 8y ‘(| °GZ ‘1Je) JUBLIUOIIAUG
e 8y} uo Joeduwi Juediiubis e aaey ybiw (1002) 91 "ON 19
@ 1wawdo|snap pasodoid 8y I UONBIISIP UMO S)I 1. 5
] 1uswabeue)y a1sep)
. 1UBWSSasSe 19eduwl |BUBWIUOIIAUS U alinbal Aew
5 fioyine ay1 “asimiByQ (Z'Gz e 19y 01IU0Y (800¢ Ul papuawe
= *$5800.d JUBWSSASSE 10RdW [RIUSWUONIAUS  Juswdojars( pue Buiuueld |RaIsAyg) Juawalinbal 200¢) GZ 'ON Wy
= ayy ur uonedioanied aijgnd Bulnoaey suoie|nBal Si saAIem AIoyINe ayy ssajun ‘z xeuue uy  103U0] Juswidojanag
5 ssed snw Ansiuiw Buiuueid sy ey sejeIs 10y peysi| Juawidojeasp Aue Joj Juawssasse joedwi  PUB BUIUUBI] [BISAy4
€ “uoneysiBaj ay} ul pauonusw 10N ‘uone|siBaj ay} ul pauonusw 10N 8y 1nq Juawalinbal e Jou st uonedionied aijgng [elusWUOIIAUS Ue 818dwod 1Snw s1uealjddy epeualq
2 08f01d 10 (600Z Ut
& Hom ‘AYIA1RO€ BU3 1IN0 ALled 0} papuaiul S 3 papusLue ‘000z)
w asaym sanjedioiunw 1o Ayjedioiunw ayy ut Apnis /1 ON 88138(] 10y
M "Blpaw Jayio 3y 03Ul Aiinbui a11gnd e pjoy ||eys saainosasy JUBLIUOJIAUT 8L JO
PUB [BUONBU Ul 8IUBADE Ul P3OUNOUUE 8 ||IM SIY | [eJmeN pUe 1UBWIUCIIAUT 8U} J0 ASIUI 8L suoe|NBaY [eiauay
“BUILIM Ul UMOUY SUOIBAIBSGO Jial) 8Yeul J0 SMaIA Jiay) "BuIag-||am pue |eal |21UBLIUOIIAUS pue o
‘suonelnsuod aignd  ssaidxa ued payaaye aq Aew Aayy Buinaljag suoAue 1eyr  uewny Joy asuie yBiw Sysil 1BY) J0 paldale aq Ammm: €EC 0N 83138(0
ul paniaaal suoluido Y] jo Junodoe ayel  0s shep Bunyiom Q| uiyum 1s0d s, jediound ayy 1 aygnd  3yBiw ay1) jo Alijenb s uonejndod auy 18y [esral -Apms 10edwi [eJuBWUOIIAUS LB Buliinba) s1o8foid LVRUSLUOIIAUS
1snw Ansiuipy 81 1eyy sapinoid 10y 8y 8y) 01 8|qe|ieAR 8pew aq ||im salpms ‘jeroidde 01 Jog  Apnis 19eduwi [eIUSWUOIIAUS U JO SYNSaI 8yl J|  PUB SYIOM ‘SBI1IAILOR JenaiLed selinuapl 10y ay| J0peA(ES [3
(233 Juawaje)s Joedw [eJUAWLOIIAUS
d duwi [ejuawuoliua
a11qnd ayy Aq suonen1asqo jo ajedioiped o) saniunpoddo pue ssasoud  uoneiejaap joecul g
19adsa1 ur iuoyne ayy jo suonebijqg JUSWISSASSE alj) UO UOHBLLIOJUI JO UOIeZIaNqNd swauabueus uogedionsed agnd WIISEISSE JoBthul [ENISWUDINGD

‘Apms Joedu [ejuswuoIIAUS)
sjuawnysui jefia]

(penunuod) P'Al S1qeL



Economic Commission for Latin America and the Caribbean (ECLAC)

Chapter IV

"S8111UNWWO0I 9S8y} Ul pazi|e1aos Apadold

8 1SNW SaIUNWwWod [eaoj Jo sajdoad snouabipul Aq
p|ay SI 8[111 8SOYM PUB| U0 PaleniS SAIHAIIE 10 SYIOM
'$109[01d "UOI}RWLIOJUI JAYLINS UIBIqO Ued d1jgnd auy) 1ey)
0s Jado|anap 8y} Jo SsaIppe pue Jaquinu auoyda|al ayy
pue uo11edo| sy “A1AnIe 1o yiom ‘198(0id 8Y3 Jo Bweu
ayy Buimoys aae|d axey 03 S1 198(0.d 8y} a1aym eale
ay} Ul pa1aaia aq 0s|e 1snw ubis 7 N0 paliIed aq 0} S|
198(01d By 8l1aym Avljedioiunw ayy yum Adoa payund e
40 BuiBpo| ay} pue Apnis 10edwi [BIUBLILOIIAUB BU} JO
s1nsal pala|dwod ay} jo uorealgnd ‘sabessaw oipes
ale se ‘paiinbal os|e si (auo s| alayy Ji) Jadedsmau eI
e ul uoneaiyiiou ‘syasfoid ¢ Alobse) Jo4 “sadedsmau
|eUOI}EU B Ul 32130U UoIeDl|dde Buisuadl| [eJuawuolinug
ue ysignd 1snw Jadojaaap ay| ‘uoine|sifs| 1usng
Japun uolewloyui 1sanbas Aew uosiad |efis| 1o

|esnieu Auy -a1gnd s1108foid Aue Joy ssaa0id
JUBWSSaSSe 19rdw] [EJUSWILO.IAUS 8U} UO UOIJEWIO|

‘uonediaiued angnd o0y

Buejas BuiyrAiana Buipnjaul ‘yum
1/B8p S8SBJ 8} UO BIEP UIRIGO 0}
saled paisalajul S8|qeua ey} WalsAs
UOI1BULIOJUI JUBISSSSE [BUBWUOIIAUS
Ue 9|ge|IeA. axew ||Im Ajioyine ay|

‘play aq 01 wnio}
10 Burieay a1jgnd e Japio Aew Aylloyine ay |

"$$820.d uoljesedald Apnys Joedwi [BIUBWUOIIAUG

ay ul abeys a|qissod 1saljiea ay) Je eale

198(04d 8y Jeau Buial| uonejndod ay1 8Aj0Aul
pinoys ‘Aiioyine ay} Aq umop pie| aaualajel

10 SWlIa) 8y} ym Aywilojuoa ui ‘Jadojanap ay|
“JUBWUOIIAUS BY} U0 Joedwi JuedIuBIS e yum
s108(04d 10y ‘sabeys ||e 1e ‘s$a00.d JuBISSasSe
[eIUBWUOJIAUB By} Bulinp A18120s 1M1 Ag
uoiediorued a1jgnd abeinoaua |jim Auioyine sy

'sa1pn1s 1oedwi

|BIUBLIUOIIAUS 4O SB11068)ED JO Jaquinu e 1o}
Buipinoud suonejnBay ay1 yum ‘suBLISSasSe
10edWI [EIUBWUOIIAUB SBINPOIIUI 19V BY|

(G10Z) 800 'ON

18pIQ 8AIINIBX]
‘Wa)SAS 1UBWISSASSY
19edw| [euBWIUOIIAUT
[eUOIEN By}

40 suone|nbay

(€661) 701 'ON
19y 1UBLUOJIAUT

Seinpuoy

‘paly10ads 10N ‘paly1aads 10N

“JUBLUSSASSE |EJUBWUOIIAUS BY} JO
ued se uoneynsuod a1gnd 1o} sapinoid me| ay |

'$108(01d JO JUBWISSBSSE |BIUBLULOIIAUS
ay} 4o Led se salpnis 19edwi |EJUBWUOIIAUS
J0 uonesedaud ayy Joj sapinoid me| ay |

(9002)
99129(] JUBWUOJIAUT

ey

“J8s1 Apnis 10edwi [BIUSWIUCIIAUS U pue

(1L 1e)

$108}48 1urdlIUBIS BAeY 10U Aew 1o Aew 108f0id BYL
13U3BYM 0} S SUOSEBI Y}IM JuBWSSasse Joedul
|BIUSWIUOIIAUS U J0j Juswaiinbal ayy Buipiebas uoisioap
s1 ‘1adedsmau Ajiep auo 1ses) 1e ul ‘ysiignd |jeys Asuaby
31 ‘JUBWIUOIIAUB B} 19844 Ajpueaiiubis fjim 1asloid
pasodoud 8y} Jayiaym 03 Se 1qnop SI 818y} 1 ‘UoIHIPPe U
(L1l ve)

UBYB} UB3( SABY SUOISIIBP [BULY B} I81Je SIESA BAl) 10}
‘1sanbau uodn ‘a1jgnd 8y 0} 8|qe|ieA. apew aq |[eys 1eyl
Sjuawnaop a1|gnd ale Apnis 10edWI [BIUBWUOIIAUS pUB
JusWISsasse 1oedwl |EJUBWUOIIAUS [N} 8YL (q'6LL He
‘J0y U0198]0.4 |BIUBLILOIIAUTF) I WOJ) PaUIR]GO
uolewoul ay3 4o saidoa yum ‘1sanbal uo ‘aijgnd ayy

J0 siaquiaw apiaoud [eys Jadojansp 8y} ‘JUBWSSaSSE
10edwW! [EJUBWUOIIAUB BY) JO 8SIn0J 8y Buning

JUBLISSasSSE Joedull [BIUBLILOIIAUS BU}
40 8d03s pue SULIB) AU 40 UBWIYSIRISD
8y} Ul pue ssadoid Juswssasse Jaedwi
|BJUBWUOIIAUS BU} JO SIUBLINIOP Y}

Ul PaIBMSUB pue PaIapisuod aq 1snu
SUOIIBAIBSGO pU. S)UBLIWIO0D Y|

(281 "Me) payoalal Jo papuae ‘pajdadoe

3Q p|nNoYs JusWSSasse 1aedwl [eJUBWUOIIAU
ay} Jayiaym auiwalap o3 sburieay algnd pjoy
Aew pieog 1UBWSSaSSY |BIUBLILOIIAUT BY}
'SaIpN1s 19edUI [BJUBWUOIIAUS JO SIUBWSSBSSE
19edw! |eJuBWILOIIAUS BuLIBPISUOD UBYAN

(£71L "We) Juswssasse 1oedwl

|BIUBLUUOIIAUS BU} Ul PAJBPISUOJ 10 palamsue
80 0} PaaU 1ey} $aNss| pue suolisanb ay} Jie pue
(pauiou si 3o8loid ayy sayye sAep gz Jo pouiad

e 10}) AouaBy 8y} 0} BuizLm ul SUOIIPAIBSGO
1uasaid 03 91jgnd 8y} SMoJ|e 0S|e 12y 8y ]

"108(01d € J0 uoneuswa|dwi 8y} uo suoluido

S)I UOIJeJIBPISU0I 10} Juasald 0} a1gnd ayy smojje
$s890.d JUBWSSasSe 19eduwll [BJUBWILOIIAUS By |
(z'1°89 "Me) saiunwwod snouabipul Apiejnaiued
‘Auanoe yuswdojanap Aq peioajje Ajasienpe

80 Aew 1eY} S8IIIUNWWOD Jo uoredioed

U1 81e1[19B} PUB (q'| 7 “ME ‘19 U0I39810Id
|eIUBWUOIIAUT) Buiyew-uoISId8p a|qeuleIsns
AjleuawuoliAug Ul JuswaajoAul algnd
abeinooua 01 ale AausBy ay1 Jo suonauny Aay

(L1 ve)

1UBWUOJIAUB Y} S193)4e Ajpueaiyiubis ueid Jo
awuwesboud ‘Aaijod e o uoiiessy e 1o uondope ayl
J1JuBWSSasse 10edwi |ejuawuoIAUS Ue Juasald
01 Ajlioyine |ejuawiulanoh 1o aignd e alinbal
os|e Aew Aouaby u011981014 [BIUBWUOIIAUT BY |
(L ue

‘Joy U01198}01d [IUBLUUO.IAUT) JUBWIUOIIAUS

ay} 198)4e Ajpuearyiubis Aew 1eyl asoy 1o 10y
81 JO XaUUE Y1INOJ BY) Ul PalsI| SaILIAIIE pue
$198(04d 104 ApN1s 10eduWI |EIUBWIUOIIAUS 8Y} 0}
IB[IWIS SJUBWINIISUI YHM SS820.d JUBWISSBSSe
10edWI |EJUBWUOIIAUS UB SBYSI|e1Sa 10y 8y

(0002) suoie|nbay
uoi13830.1d
|eluswuolIAug

(9661) L1 ON
‘}Oy U013281014
|BIUBWILOIIAUT

eueAng

a1jqnd ayy Aq suoneaiasqo jo
yoadsai u1 huoyne ay jo suonebiqo

ajedianed o) sapiunpoddo pue ssaooid
JUBWISSASSE YY) UO UOBULIOJUI JO UONEZIdNqN]

sjuawabueute uonedionied aijgng

(-01@ “Juawiaje)s Joeduwil |EJUBWUOIIAU
‘uonjesejaap Joedwy [ejuawuolIAUd
‘Juawssasse joedw [ejuawuolinua

‘Apms 19edw |B)UBWU0IIAUS)
sjuawnsui jebaq

(penuRUOD) YAl S1qeL



Chapter IV

tal matters

ICe In environmen

Access to information, participation and just

‘paijioads 10N

'$955890.d JUBLISSASSE

|eauawuoIAUB Ul sauinbur a1gnd Buluianob sajni
|eraads ayy dn melp 03 I (YNIYVIN) S$81n0say
[BINIBN PUB JUBWIUOIIAUT JO ANSIUIA BU3 1ey}
21e1s Suole|nfial 8y S|ana| ||B 1B JUBWAA|0AU
UBZI}19 pawlojul 104 UOISIACD SBYEW Yaiym
‘Wa)SAS JUBLISSASSE |EJUBWILOIIAUS BUY} JO
sa|diounid Buipinb ay} 4o auo s1 uonediainied

"Apnis 10edwi |BIUBLULOIIAUS JO SB1106B)ED |BIBASS
104 8p1A0Jd pUB $82IN0S3) [BINJBU J0 JUBILOIIAUD
ayy wiey o3 Ajay1| sanAie pue syasfoid

‘SYI0M 10§ SIUBWSSBSSE JoedW! [BIUBLILOIIAUD
89npo.1ul suorenbal sy pue 19y ay|

(900¢) 92 "ON 88108(

(8007 Ut pauLioja
'9661) £1Z 'ON Y
$90In088Y |RINeN

pue JUBWUOIIAUT

enbelealN

"1e1IB}3138S 8y} 0} payiwgns
S| JUBWALE)S 19eduwl| [EJUBWILOIIAUS BU} 81ep B} L0}
SAep 8AI} UIYIIM PBUIBIUOI 81e1S [BJapay) 8y} ul [edlpoliad
uone|nauId-abie| e ul AJIAIIR 10 yJom ay} 4o 198(oid 8y}
40 19B1IX8 UB 1809 UMO 118y} Je ysijgnd 1snw juedijdde
3y} ‘Uo11Ippe U] “uoI11eyNsu0d a1jgnd 10} 8|qe|ieAe apew
aq pue anazeb s Auioyine ayy ul paysiignd aq 1snw ayie
spodal aAusAsId pue sluawaiels 1oedwi [BIUBLILOIIAUT

“sanss| 1 Buijni ayy ul

suoleuasaldal uanim Aue Jo synsal ayy
pUB 1n0 pallied $$a304d UOIIL}NSU0I By}
1e1ap pue Jaissop 138(oid sy} 03 sained
pajsalalul Ag paInqliuod suoleluasaldal
3pN|aul 1SNW 1e1Ie)8193S 8y |

"JUBA3| J3PISUOD
A8y suoiealasqo Aue 01 uoiIppe Ul ‘sainseaw
uoneBiyiw pue uonuaAald [euonippe Jo
Juswys!|geisa ayr asodoud Aew ‘a1jgnd ay3 03
a|qe|leAe JuBWaIR)S J9edwi |EJUSWILOIIAUS BY}
Sayew 1e1e1alaas ayl awil ayl wolj skep gz
ulyHm ‘Aped paisalaiul Aue ‘uoruppe u
"S8I}1I0YINE |BIO| YHM UOJJBUIPI00 Ul Buljalig
a1|gnd e pjoy Aew 1e11e1123S 8Y} 19y 8y} 40
suore|nbay sy} Japun ‘swalsAsoda 10 Yi|eay
91/gnd 03 wley Jo saauejequi [e160|038 SNOLIBS
asnea Aew 1ey} SaIlIAIIIR JO SHIOM JO 3SeD 8L U]
“Anunwwod pajaajje ayy ul suoAue Jo 3sanbal
ay} 1e Aunbui o1gnd e 1o Aiied Aew saainosay
|eINIEN PUB JUBWIUOIIAUT 8U} JO JB1IE18II8S 8y |

“Apnis ysu

JUBAB|3] BU} BpN|aul p|noys uawalels Joedwl
|BIUBLUUOIIAUS B} ‘SBIHAILIR %SLI-yBly Jo 8sed ay}
Ul "panIwgns aq isnw yioq Jo podal saiusnaid e
‘Juswale)s 19edwi [BIUBWILOIIAUB UB 8SBI YIIYM
'S9IUB|RQUI [EJUBWUOIIAUS BSNEI 0} AjaY|
SBIHIAIIIR 10 SHIOM Je|ndiued o) JUBLISSasSe
19edwi |elUBWILOIAUB U Joj SBpIA0Ld 13y 8y ]

(710z u! paepdn
'0002) Juswssassy
10edw| |BIUBWIUOIIAUT
0] uoleal ul
JUBWUOJIAUT 8Y} JO
01198104 UO pue
aoueleq |ealfojoa]
U0 12y [BJ8UBD

auy1 Jo suone|nfay

(£10zw

papuswIe 1se| ‘gg61)
JUBWIUOIIAUT BU} JO
1011981014 UO pue
aaue|eq 22160033
U0 19y |eJauan)

02IXa\

'sallelql| se yans sage|d aignd ui ajqejieAe Apnis
19edw! |eJUBWILOIIAUS BU} 8Yew Os|e snw Juedljdde ay]
‘(g1 d 'syuswssassy 1oeduw| [euawuoliug Bunonpuo)
10} sauljaping) paystgnd uasq sey uonejuasaid aygnd
Burounouue 83110 1811} 8Y} J81JE SXBAM € UBY} SS3| OU
pue a1jgnd 8y} 03 8|qe|IeAB BPEW UBB] SEY JUBWSSASSe
19edWI [EIUBWUOIIAUS BU) JB)JB S}38M € UBY} SSB| OU
pa1anpuod aq pjnoys uoleluasaid aijgnd 8y ‘pausAu0d
aq ||1m Apns 19edwl [EJUBWILOIIAUS BY} 4O Uolejuasaid
311gnd 8y} 81ayMm pue UBYM IN0ge UOIIBWIO)UI BpN|Ul
Aew aanou a1jgnd puodas sy ‘1 $S832e ued aljgnd ay}
313YM pUB "dIN 03 PaIHWANS Usaq Sey JUsWSSasse
19edw [EIUBWILOIIAUS BY} 1By} a1jqnd By} Wiojul 0}
pU0JaS BY} PUE ‘9IUBIBY8I JO SULIB) B} SSAIIE URD
J11gnd 8y} 8Jaym pue Moy pue Juswssasse Joedw]
[BIUBWILOJIAUS UB pajsanbai sey (ydIN) Aouaby Buruuelq
puE JUBWUOJIAUT [eUOIIEN 8Y} 1By} ijgnd 8y} wiojul 0}
18414 8y :a1jqnd 8y 03 S83130U oM 1s0d ISnw syuedl|ddy

‘paly1oads 10N

‘(G d 'syuswssassy

10edW| |E3UBWUOIIAUT Bulanpuoy 10} sauljaping)
paRIWGNS Usag Sey ey} Juawssasse Joedu
[BIUBWUOIIAUS UB MBIA3] 0} 8811ILIWOY MBIAY
[BUIBIU| Y} JO 1ed W0 0} Payse SaWIiawos

ale 'sQoN 214128ds se yans ‘saied palsaisiu|

‘Aoyiny

8y} 03 Buium ul s)uswwod sy wgns 03 dlgnd
3y} 0} pamoj(e Ajjensn aie shep gg ‘a1gnd si
JUBWNJ0P 8Y} 83UQ “BHSGaM ALIOYINY 8U} UO
payst|gnd aq Jo uonejusasaid aignd e jo 108lgns
a1 8q Aew JUBWISSASSE 19RdWI [BIUBWUOIIAUD
3y} ‘198(0.d ay1 Jo ainjeu sy} uo Buipuadaq
-abe)s malnal Apnis 10edwl [BIUBWUOIIAUS BY}
Bunnp pue ‘suswiLiod ayew pue Apnis 1oedul
|BIUBWIUOIIAUS B} JO BIUBIBJBI JO SWIa) Jelp
8y} 0} $S832€ Uleqo 03 d1jqnd ayy Buimoyje
‘abe1s Buidoas Apnis ayy Buninp uoiedioied
10} SUOISEI20 B1e|nd1lS SUBWSSASSY 1oedw|
|e3usWUOIIAU] Burlanpuo? Joj saulaping ay |

(9'1°gg Ue

10y AJIOyIny UOIBAIASUOY) $32IN0SaY [einlep)
paiinbai si JuBWSSasse Joedul |eusWUOIIAUS

Ue yaiym Joy Juswdo|anap 10 UoNINIISUOI
‘as1ud1a1ua Aue AJISse| 10 8qLI9sap 01 J8lSIUI
8y} siemoduwa 0S| 19y 8y “JUBWUOIIAUS BU}

U0 199}43 8SIaApE Ue aAey 0} Ajay| Jo Buiney ale
1uaWdo|aAap 40 UOIANIISUOD ‘Wllf BUYY JO SBIIIAILIE
3y} ey} SWaap AJLIOYINY BY} UBYM JUBWISSBSSe
10edw! [EJUBWUOIIAUS UB Jiwgns 0} Jiwliad e 10}
1uedljdde ay} 81inbal ‘uoIIBIIII0U UBTILIM 0]
108[gns ‘Aew Ajioyny UCIIBAIBSUO) S82IN0SAY
[BANIBN 8U} ‘19 BY3 JO SuoIsIA0d BY} JO anuIA Ag

(£002) suonejuasaid
J1|gnd 104 sauljsping
(£00z ut pasinal
'[661) SIUBWSSBSSY
10edUW| [BIUBWUOIIAUT
Bunanpuo)

10} SauljapIng

(G10z) suonejnbay
(s@oudaI pue
S)WIad) UOIBAIBSUOY)
$82IN0SaY (eInieN
(1661)

6 ‘ON 19V Awoyiny
UuOIeAIBSUO)
$82IN0saY (eIneN

eajewe

a1jqnd ayy Aq suonetasqo jo
j0adsai u1 Auoyne ay jo suonebijqo

ajediayed o) sapiunpoddo pue ssasoid
JUBWISSASSE 3L} U0 UOHRWIOJUI JO UONRZISIqNg

sjuawabuene uonedioed aigng

(018 ‘Juawiaje)s Joedwi [eJuUaILOIIAUD
‘uonese|aap joedwi [eJUaWUOIIAUD
‘Juawissasse jJoedwi |e)uawILOIIAUD

‘Apms 19edw |EJUBWU0IIAUS)
syuawnysui [eha]

(penunuod) P'Al S1qeL




Economic Commission for Latin America and the Caribbean (ECLAC)

Chapter IV

‘palj1oads 10N

‘SJieyy uBialod Jo Ansiuy syl
Ayinou 3snw Ayioyine aAleASIuILPE BYL ‘S198}4a Japiog
-$5010 89npoud 0} 8|qel| aie soedwi aAebaU UaYAN

"ssaud ayp ybnouyy siyy Aynou

Im pue ‘(s3as8foid abie| Jo asea ayy ui shep (z) shep
Burylom |, jo pouad e 1o} aielidoidde swasp 11 8|8
alaymAue pue $331440 S1 1e ‘8}isgam sy uo ajgnd sy} 03
3|qe|iene Apnis 19edwl [PIUBWUOIIAUS 81 JO Alewwns

e a)euw ||Im Ayoyine ay} 1eys apiroid suone|nbal sy

‘pajoaye Ajoalip aq 0}

A1 8soy1 1o ajdoad |ea0| Aq pa1sanbai si 11 Ji
10 s81IuNWwWod snousBipul 10aye Aj3oau1p 1ybiw
AAae 1o yiom pajasfosd ayy 4 Aosindwod

aq [|im dais siy| “areudoidde siyy swaap 3 I
Bunesy o1jgnd e ||ea Aew Ayioyine ay| -asay} 1oy
SUOSEaI U} YJIM 'Su013aa[qo Jo suofjejuasaldal
'SJUBLILLIOI UBYILIM HWgns A|8A1138]|03 J0
Allenpiaipul uea auoAue ‘J0a1ay) UOISUBIXS

Aue 10 ‘shep Bunjiom (| o pouad e 1oy 1ey}
apinold osje Aay| -198foud sy Jo uoneuawadu
ay) Ag payoajje aq 03 pasoddns aq ued Jeyy
SUOIeJISIUILPE pue suoinyisul ‘ajdoad ayy

U}IM SUOIIR}NSUOI 1n0 ALIBd ABW ‘BSIOU J0/pUe
suolssiwa snoaseb ‘saisem pijos ‘syusn|ya pinbi|
J0 |esodsIp 8y} uo Apn1s Jo Jualssasse 19edwi
|BIUBWUOIIAU B} Jo uoreuasald Buimoy|oy
‘Ayioyine ays jeys apirold suoiie|nfial ay|

‘3510 10

/pUE suoIssIwa snoaseb ‘Saisem pijos ‘syuan|ya
pinbi| Jo [esodsip ay1 uo Apnis e Jo Apnis 19edwi
[BIUSWUOIIAUS UB BIA JOUIBUYM ‘JUBUISSBSSE
10edW [EJUBWUOIIAUS UB 0} Pa3aalgns aq Isnw
1Y} SB11IAII. pue sylom ‘s1aafold 8y} $aqlasap
19/ JUBWSSassY/ 19eduwl| [ejuswuoiAug a8y

(€102) €GY "ON 881380
(1002)

8LYEL "ON 88138(Q
(7661 ul papusuie
'£661) ¥62 ON 10V
JUBWSSaSSY 19edw|
|BIUBLILOIIAUT

AenBeley

"$$8201d UOI}BYNSUOI [BWLIO)

ayy Buunp pajoaje Alunwwod ayy pue
Suazino Aq pale|nuwio} SUOIEAISS]O 8y} JO
1unod2e Bupjel ‘ainpadold aAlensiuIWpe
8y} J0 8s4n02 8y} Butinp usxyenspun
$s8204d uoliediaiped usziio ayy Jo
S)nsai 8y} 0} Buliejal suolnelapIsuod
‘sBuiyy Jayzo Buowe ‘apnjaul pjnoys
Apn1s 10edwi |PIUBWIUOIIAUS BU}

Bunoafas 1o Buinoidde Buini ay)

‘suoie|nBas ayy

Ul paqlIasap eIpaW SUOIIRIIUNWIWOI B} JO OM] SE]| 1B
Ul SUOISBII0 OM} U0 ApNis 19edwil [BJUSWILOIIAUS BU) 4O
10e.1X8 Ue ysijgnd os|e 1snw Jadojaaap ay] "s1a8(oid Jo
JUBLUSSASSE [EJUBWUOJIAUS Y} JO} PallILIGNS SUBWINIOP
ay} pue saipn1s 19edw [EJUBWUOIIAUS JO JUBIUOI AU}
noge uoieuliojul 03 ybll ayy 8ziubodal suone|nbal ay|

-K¥31908 [IA1D

paziueblo Ag 1o 398(0ud 8yj o sauan|jul JO IR
3} UIYyHM BuiAl| SaIIUNWWOD 0 AUNWWOD By}
Aq paisanbal si iy usym Jo ‘siyy syusw Aanoe
10 y10m ‘398(01d By} usym saipmss || Aiobaie)

uo wnioy 91ygnd e jo Buipjoy 8y} Japio Aew
AnSiul 8y] JuswuOIIAUT 8y} JO ASIUI By}
UHM P8]euIpI00d 8q 0} 83ep e U0 'salpnis 1aedu
|ejuatuuoliAug ||| Alobale) Jo abels Juswssasse
ayy Buninp ‘1500 umo J1ays 1e ‘wnioy algnd e
pjoy o3 pabijgo aq |jim siadojanaq ~Aiobalea
108f0.d 8y uo Buipuadap ‘shep Buppom gl

10 8 JO 8UI|Peap B SI 818U} YIIYM 10} ‘S8Ipnls
19edWI |EJUBWUOIIAUS UO SUOIIBAISSGO 81BN}
01 1yB11 Y3 03 usAIb os|e sI uoniuboday

‘wnJoy a1jgnd e Jo sue|d uonedianied usziia
'SUOIIB}NSUOD [BULIO ‘SMBIAIB]UI ‘SABAINS
‘sBuryaiiq :swsiueyasw Buimo|oy sy} Jo aiow
10 8U0 8pn|oul pue juswa|dwi 1snw siadojansp
‘Apnis 19edwi |ejusILOIIAUS JO AloBaied By}

uo Bulpuada( “Apnis 1oedwi |BIUBWUOIIAUS
JUBAB|8J BY} JO $S820.d JUBLUSSASSE BY} Ul
sabe)s 1531113 8y} 18 SuszZIHD 8Aj0AUl 03 pabi|qo
s1108(04d 10 yom “AviAnoe ue jo Jadojanap ay|

‘(111 pue | °1) Apnis 19edwi |eJUBWILOIIAUB

J0 sa110ba1ea 831y} Joj apinold suonenbal ay|
H{SI [BIUBWUOIIAUB 0} 851 B8AIB 01 Ajay1| s108f0ud
PUB SYI0M ‘SBI1IAI19B 10} $$820.d JUBWSSBSSE
19edw |EJUBWILIOIIAUS BU} SBINPO.IUI 1Y/ BY ]

(1102) GGl ON
99129(] 8AINYAXT

(6002) €21 ON
99103(] 8A1IN08XT
(GL0Z U pawlojel

‘8661) Ly ‘ON
19y JUBWUOJIAUT

euweUERy

a1qnd ayy Aq suonensasqo jo
j93dsai u1 Ayoyine ay) jo suonehijqo

ajediaued o) sapiunpoddo pue ssaaoid
JUBWISSASSE 3 U0 UOHRULIOJUI JO UORRZIDIqNg

sjuawabueute uonedioed aijgng

(038 “Juawiaje)s Joeduwi |EJUBWUOIIAU
‘uonjesejaap Joedwy [ejuawuoliAud
‘Juawissasse joedw [ejuawuoliAud

‘Apms j9edw |E)UBWUOIIAUS)
sjuawnisul jehay

(PenuRuOD) YAl S1qeL

88



2
~
[J]

-
o
©

=

(6]

tal matters

ICe In environmen

Access to information, participation and just

"89} paquasaud ays Jo awAed uodn 11 Ul

papJ02aJ UoI1eWojUI 8y} JO $81d0J 8)ew pue $s8dde 0}
pajiilua aq ||Im suoAue pue AisiullAl 8y} JO 821440 8y} Ul
1day aq ||Im Ja1s10681 8y “SHIOM JO SBI3IAIIIE 1IN0 ALIRD 01
uoissiwlad 1o} uonedldde Aue uo uonewJojur Buiuieluod

'$$8904d JuBWISSasse 1aedwl

|BIUBLIUOIIAUS B} Ul $81npadosd Auinias aijgnd
pue uonediored aijgnd Joy Buipiaoid suonejnbal
1dope Aew ‘uoisinig uawdojaasq pue Buluueld
[R2ISAUJ BU} 4O PEAH AU} Y1 UOIIR}|NSU0D

‘(81 "Me) 19y swdojanaq

pue Buiuue|d |eaIsAyd ays Jo € Xauue ui pajsi| ale
958y} ‘1ay}Ia suor1en|ead Joedwi [EJUBLUILOIIAUS
a.nbaJ 10u op sny} pue ‘uoissiwliad alinbai jou
0p JuawdojaAap Jo sasse|d awos (||| ‘He
19y Juswabeueyy a1sepn) Ajioey Juswasbeuew
91SBM B 10} JUBWISSaSSE JoedWI [BJUBWUOIIAUS
ue a1inbas Aew Ayioyine syl 1ey3 saysi|gelss
0S[e 12y 8Y| "7 XBUUE Ul Pals|| SAIIIAILIE

ay} Joj paiinbal aq ||IM JuswWSSasse Joedul
|EIUBWIUOIIAUS UB ‘8SIMIBY10 S8PIJ8P UOISIAIQ
wawdojanaq pue Buluueld [eaIsAyd ays Jo
peaH 8y} SS8jun pue ‘UuoI}ppe U] JUBWIUOIIAUS
ay} 108))e Apuearyiubis Aew Ayanoe pasodoud
3y} JI uoissiwiad 1uawdojaasp oy uonealjdde
Aue 10} JuBWSSaSSe 10edwl [BIUBWIUOIIAUS UB

(¥00Z) 8 ON ‘WY
Juswabeue|y 81Sep

(Gooz u!

pesinal ‘100Z) 6Z ON
19y Juawdojanag
pue Buluueld |eaishyd

‘pay1aads 10N 19151684 B UIBIUIBW ||IM UOISIAIQ 8U} O PEAH By Ul “AlISIUI BY3 1B} SaysI|gelsa 19y 8y alinbal Aew Ayioyine ay} 1eys sa1els 19y ay| B19N7 JUIES
‘(0°Gz pe
]9/ U01398]0.4 JUBWUOIIAUF PUB UOIIBAISSUO?)
o |BUOIIEN) SPUB| UMOJIY) 8JE 1BY} SBYIEa] UO

(0€ e 12y Buuueg Auanae uawidojanap Aue Jo 1uawissasse 19edwi (6002) L1 'ON

pue [013u0) Jualidojana) ue|d oy} wos spedap |BIUBWILOIIAUS B} 8ledaid 0] UOISSILIWOY) 1y 1UBWwabeuepy

uoneadde ayy 1eyy a1gnd 8y} WIojul 1SNW 82130 BY | UOIIBAIBSUOY BUY UIIM YIOM ||IM 133SIUIA 8Y] ISEAN PIIOS

"pajuesb aq pjnoys uoissiwiad 1ey} siapisuod Aioyine
8y} ssajayuanau 1ng ‘ueld Juawdojansp panoidde ue
1M 198dsal |BlI8}ewW 8Os Ul Jua)sisuoaul si uoijedijdde
ay1 J1 Jadedsmau uone|naiia-abie| auo ises| Je pue
8139785 8y} Ul (JusaWssasse Jaedw [EJUBWUOIIAUS U
aJinba jou Aew 1o Aew yaiym) uonearjdde sy jo sanou
e ysi|gnd os|e ||1m Ajioyine ay] 19y Buluueld pue
|013u07) JuBwdojaAs( 8y} 40 Z'Gz “Me ul sieadde 198(0id
pasodoud ays JI Alessaaau 0s|e S uonealou Jo adAy
SIy] "1l 1noge uonewlojul apiaoid pue jesodoid ayy Jo
Anunwwod ayy Aj1zou 03 J8pJo Ul IN0 paliied aq 0} S
AYIAI}9B 10 }JOM B} BI8UM BBIE 8U} Ul 310U Jusujwold
e ysijgnd oy Juearjdde ay} yse Aew Ayioyine ay|

‘PaIBpISUO Uda( aAeY
aseyd uoreynsuod ayy Bulinp paniadal
S1UBWILIOI By} |[B |13un uonealjdde ue uo
uoIs198p € 8.l Jou 1snw Ajioyine ay|

(1°£z "We 19y Buiuueld pue jo1u0)
wswdo|ana() Aiioyine ayy Aq uonealjdde ayy
40 UOI}BIBPISUOD 0} JUPA3|SI LOIIRWLIOUI BpIAoLd
01 9|ge auoAue 1nsuoa 03 1do os|e Aew Jauue|d
[eaISAU4 §81U7) 8Y] “AlIAI0€ 10 Yiom pasodoud
8y} 4O 82110U BY} 40 uo1Iealgnd wolj shep gz Jo
poriad e 10} 11 0} UaS 8q 0} SIUBWWOI UBKILIM
ayAul Aew Ajloyine 8y “saiuUNWILIOD 118y} JO
Buiuue|d pue Juswdojanap ayy ul ayedioned
a)doad Agasaym sassadold a1ell|1oey 01 Jueaw
s1 19y Buluueyd pue |013u09) Juswdo|arsq ay |

(1Z 'We)

palinbal si JuaWssasse 19edull [eJUBWUOIIAUS

UB U2IYM J0§ SBIIAIIE 4O 1SI| B dn MEIp 0} S|
uonelodio) uawabeueyy 81sepn pIjOS 8Yl 1YL
$3YSI|qeISa 10y Juswabeue| a1SeAN PIOS 8yl
"$I11S11819BIRBYD 1) PU SIUBWSSSSSE

19edw |ejuswuoliAua Buriinbal saniAne ay)
s|ieyap 19y Buluueld pue |01u0) Juawdo|anag
8y “uonewuoyul Jayuny Buipinoid Inoyym ‘seaie
|BISE0D U] SBI3IAILIE Juawdo[aAap 10} SIUBLISSASSe
19edw) [eJusWILOIAUB SB1e|NdI1S 10y U0I11I310.d
1UBLIUOIIAUT PUB UOIIBAIASUOY) [BUOIIBN BY ]

(G00g) 8dueuipiQ
Buluueld pue |0u09)
Juswdo|ana( sinaN

(0002) 71 ON

1oy Buluueld pue
|ou07) Juswdo|anag
(£861)

G "0 19y U01128101d
JualIUOIIAUg pue
UO11BAIBSUOY [BUOLEN

SIAN pue sy uIes

"sBuiyy Jayio Buowe ‘paruswaldwi aq 0 s1 198foud

'ssa00.d uoiedioied usziyo ays jo pue 8y} a1aym Alijeao| ays ur sayeuiwopald 1eyy sbenbue| ayy
salLoyine jualadwod Jayio o suoluido i paljelp aq 0s|e Aew Alewwns 8A1IINJ8Xa 8y} ‘salinbal
[BOIUYDB) BU} JO AIBWIWNS B 8pN|OUI ISNW 0 AJLIOYINE 8Y} §| ‘AJeLwns s8AIINdaXa 8|qepuelsispun
podal ay] “(1a3oeseyd aignd e jo st pue  Ajisea ue apnjaul pue s|gejieAe Ajaignd aq 1snw saipns
Buini sy Jo Led [eiBsul ue sunoy siyy) 10edw] [EJUBWIUOIIAUT "SUOIIRIUSSaIda) 8Yew pue
11 ButApnsnl wodas e yum JayieBol Buiny  3uslu09 s11 4o saajasway) asiidde 01 seied palsalaiul
S} 8nss! 1snw AyJoyine Jusadwod sy} 10j S1wi| 8w} pue sadeds ajelidoldde ysigeiss 03 yaas
‘pe1a|dwod usaq sey Juswssasse 10edwi  pue 1 8z1a1jgnd 1snw Ayioyine Jusladwod 8y} ‘passasnd
|BIUBLULOJIAUB B} JO MBIAB BY} 83U()  8q 01 unfiaq sey uonealjdde uonealyisse|d 198foid e 8auQ

‘a)ed|aiped 0}

way} safeinodua pue uoN}ISUOI Y3 Ul
paziubodal SalHuNWWO0d dAIeU pue oulsaduied
40 syybui ay spenfajes alels 8y “sauo
pajlejap-1was 1o} [euondo pue saipnis 19edwi
|BIUBLIUOIIAUG Pa)Ielap Jo} Alos|ndwod a1e
sButieay 1|qng "saipnls Joedui [BIUBWUOIIAUS
pa|ie1ap-1was pue pajie1ap 10} Anbul |ewoy
B 19NpU0d ISnW ALloyine a|qisuodsal ay|
‘uoijesedsid ur aie saipnis a|iym a1jgnd ay3 yum
1Nsu0d 1snw sJadojans uonedianied usziia
40 $89edS |BULIOJUI PUB [BWIO} SBB1URIEND

pue ssad0.d Alojedioied e se Juswssasse
10edwl [BIUBWUOIIAUB $B1}198dS 10y 8y |

*SaIpN1s J9eduw| [BJUBWUOIIAUS Pa|IeIap
pue salpnys 19edwi |BIUBLILOIIAUS Pa|IE}Sp-IWaS
‘suolele|ap 1oedwi [EJUBWUOIIAUS 104 papiAoLd

ale Apnis 10eduwi |BJUBLIUOIIAUS JO SB1I0H81ed
U8yl “suone|nbal syl pue me| [e1aads e Ag
paulanob pue 19y JUBWUOJIAUF BY} Ul Paquasap
S1 $$8204d JUBWSSASSE 10BdWI [BIUBLILOIIAUB BY |

G10Z-910 ON
uonnjosay awaidng

(¢10Z) 8966¢ ON 10V

110¢-/S1 ON
uonN|0SaY [BLUBISIUIN

6002-200 ON
98129(] swaldng

6002610 ON
88199(] awaldng

(8007 u! papuswe 1se|
'1002) 9¥LZ ON 1Y

(G00Z) 11982 ON
10y JUBWUOIIAUT

niad

911qnd ay) Aq suonenasqo jo
yoadsai u1 Apoyine ay jo suonehiqo

ajedioiped o) sapiunpoddo pue ssasoud
JUALISSASSE AL} UO LOIJRLLIOUI JO UONRZIdI|gNg

sjuawabueure uonedioned aqng

(038 “Juawiaje)s Joeduwi |EIUBWUOIIAUD
‘uonjesejaap Joedwi [ejuawuoliAuad
‘Juawissasse Joedw [ejuawuoliAud

‘Apmys joedwi [eJuswu0IIAUB)
syuawnysui [ehaq

(penunRuod) YAl S1qeL




‘(1°0€ "He) uonedianed argnd
10 92| Jo Spunoib 8y} Uo LOISSILLIOY B 0)
pajeadde ag Aew uo|s198p S} ‘ainpadoid
Aunnias a1jgnd 8y 1no Aea 01 sjiey
Auioyne ay1 J1 ey SaysI|qe1ss asimay|| -causlajal o
19y 8y (L°ge "Me 1oy Juswabeueyy swia] ay) ur saBueya Bunsanbai Ajoyine aip
ST S s S
B} ! 1 48 al|q gz 4o poliad e uiyim ‘Aew pue Apnis 19edu

84} J0 suoljejuasaidal pue sjusWWod [EJUBLILIOJIAUS U} JO 82U8JBJ8) JO SWa) 1Jelp 8y (1°8¢ Ve 10y

alj} JapISU0 0S| 1snu AlLoyIne ay| U0 SUONEINSU0D a1jgnd 10 AuEd 1snw Jadojanap  UBWBBRUEIN [eUBWLOIIAU3) JuBLISSasSe Joedul

“UOI2E UL BUY 10} SISEq au) 1y pay1oads os|e S13) Jseigur oygnd  1BAUBWUOIIAUS Ue B1inbal jou Aeul 10 Aew yojym

: : i ] i - o ‘Ayioyine Buiuueld sy} yyum Ajaaaip [esp isnw
311 40 UOIIRINUBP! PUB d1jgnd 8L Jo saoejd alow  yBnoua aq 01 813y} SBUILLIBISP 11 JI SIUBWIWOD e L I sajny eaueses))
$)UBWWI0D 8L} 0} asuodsal e ‘UONJE [eul) 10 8UO U1 91jgnd 8U 0] B|e|IBAR JBISSOP SIY) YW [BqI8A 81838l pue pasodold uonde ay ssnosip HUED!AAE 8U "asay) _om_>5< ac_c%_l 11unog ucm eUsWUOINU]
ay) Bunnysuoa sjuawnaop ayy Jo saidod pue uoijoe pasodoud 8y U0 JBISSOP BANRASIUILPE U. 01 Buiieay a1gnd e pjoy Aew pue anazeg ayy  UWMOL Y _wm% =Ry _:oa__ b82) 2l @) cm_\mm_E_m 10 013111139

yum Japabo ‘anazeq sy ul uoisiosp UIBIUIBW PUE YSI|qB]Sa OS|e 1SN 1| "JU8s aq 0] ale Ul UOIBIIII0U JO 81ep By} WoJ) SABD OE UBL CHINDSIOS[ER USLIGO S SDHOSSCBUIOS -

[Buly au1 0 89110U 3 40 uonedljgnd 9531 8IaUM pUB S1UBWIWO 91jgnd 10} poiad 8U1 JO  $S8] OU JBA0 BUNLIM Ul SJUBLIWIOD BAIB93I |[_yS UBWISSAsse ) Soommvm ON
BuImo)|0} SABP G URY) SSB] OU J0j s82e|d nbuaj sy apnjoul [jeys 1ey) Jadedsmau LoIEINAIID Auoyne ayj “Aunnias a1gnd oy pajaslgns aq 19edwi [JUBLIUOJIAUS UB 81B)ISSadau Aew 10V JUSWSDBUBIN
a1jgnd U1 8|qe|1EAR J8ISSOp BAIRASILILPE -eJauab auo 1sea| 1e pue anazeq ay) ul AliAnoe |[BUS JUBWISSaSSE 10BdUWI [EJUBLILOJIAUS UB UoIUM ‘30UBIES|7) |BIUBWILOIIAUT JO 8183IJ11I87) [EIUSWWNOII AL
ay) dasy ||eys Awoyine ay| pasodoud ay3 uo 8anjou e ysijgnd |jeys Aroyine ay| 40 uonesedsaid ay} Buninbal uonealdde Auy e Bullinbai saniAnoe 8y} saquasep 10y 8y  0Beqo] pue pepiuni|

'saJ1dxa poriad JUBWWO0d

8y} 810jaq shep 0z 1ses| 16 pjay aq 1snw
sBunaayy ~sdnoub 1saisul Joy sBunasw ajgnd
8say} Buip|oy Jo} 8|qisuodsau s uedljdde ay |
“Bunsaw a1jgnd e pjoy 03 Juearjdde ayy yse Aew
SOININ ‘JuBWSsasse joeduul [BIUBWUOIIAUS 8y} Ul
pue uonealjdde ay ui 3sa181U1 d1gnd JUBIAIYNS SI

Economic Commission for Latin America and the Caribbean (ECLAC)

13U JI UOIMIPPE U| "Panss! S SIUBWWOI UBKLIM

JWqns 0} UOIEMAUI BY} Uaym woly (103foid By} *SI11S1819BIRYI UIBLIAI UIEIU0I ABY)

‘(g1 "d) suiBag Bunssw ay) a10jaq sAep G| 1sea| je eipaw 4o Auxa|dwod sy} uo Buipuadap) sAep pg pue gg 4 1dwaxa ag Aew palinbal Ajjensn si Juswssasse

SUOI1BIIUNWILIOI 8U} Ul pays|qnd aq ||eys UONEBIB[I8P  UBBMIB] 10} Juswiwod Aew aijgnd ayy ‘pals|dwod 10edWI [BUBWUOIIAUB UB U2IYM 10} S138[01d
s1y] -o1qnd |eJauaB ayy 10} 8|ge|IBAR UOIIRIR[IBP U] SBY JUBWSSasse 10edw [BIUBLILOIIAUS B} "palinbau S JuBWISSasSe 1oedul |EUBWIUOIIAUS (6002) BWeuuNg ul
JUBWISSAsSe 19edwl [EJUBWUOIIAUS UB S| 813U} 1By}  83U() ‘Passalppe Juem Asyl s1syiew Uo JUsWW0d UB JBUIBYM 0} se UoIS|aap e BUIYeal 81080 ssan0id JuaLISsasse
Buireaipui aanou e ysignd pue pajasyje Ajjenusiod ued 1gnd 8y} JO SiaquuIsW Jey} 0s ‘para|diod 1oedull 8|geuofisanb 4o sjuswdo[aAsp U0 yopdy |BJUBLILOIIAUB
suostad 8y 03 SIYL JO AIBWWNS BAIINIBXA UB puas S 1UBWISSASSE 19edWI [BIUBWUOIIAUS palinbal uolewoul 810w aiinbal Aew pue syaafoid pue “ay} uo [enuey

1snw Jadojanap ayy ‘pals|dwod usag Sey JUBWSSasse e 810jaq ae|d aye1 Aew sauinbui a1jgnd 1eyy SBIMAILIR JO $B110631RD UIRLIad J0) JUBWSSASSE
19edw! [EJUBWILOIIAUB BY} BAUQ “UONEHNSU0d aljgnd  ysi|gelsa os|e sauljapinb ay] *(/ “d) uoiuido s 19edw! |ejuswiuoliAuG Ue aiinbal 3snw SONIN ((SOININ) Bweung
0] uoneyAul ue Aq paiuedwodge aq Aew aanou siy| an1b 0] eIPAW SUOIIEIIUNWILIOD 8] UI Sy} JO 1B41 USI|qe1sa Seuljapin asay ] “sauljapinb urjuawdojanaq
‘198l0.d aU 8yE1IBPUN 0] JUBIUI JO 820U B ysijgnd 0 uonealjgnd wouy skep gg Sey aijgnd ay ‘papaau JuBWISSasse 19edwi [epuawUOlIAUS paysijgnd AR UOUIIONACH
‘(6 °d) saualayal o swusy yelp  shep gg aney ||im sasodoud ayy ‘palinbal SI JUBWSSaSSe S| JUBWSSaSSe 19edwl [EJUSWILOIAUS OU 1By} Sey JUBWILOJIAUT 8U} 10} |19UN0Y [EUOIEN 10} INsu|
ay) U1 8s1248%a UoI1eINSU09 a1jgnd ay) 19edWI [EIUBLILOIIAUB UB 1Ry} S3p13ap SOININ 4 UOIeWLIOUI JaULIN} BULIBPISUO 1818 SapIasp B} JBPUN SBWI0 UDIYM ‘(SOIN] Bweuung  [BUOHEN) sauljaping
10} pI|BA pUB 0} JUBAB|3J S}NS8I apnjaul (£ 'd ‘|enuey]) eIpaw 8y} Ui uoisiaap SIy3 ysijgnd |1m 1 SOWIN 4| “Juenodwi AIaA S| siuaLssasse Ul Juswido|aAs( pue JUBLIUOIIAUT JO} 81NSUy| JUNESIES
1snw Jueaijdde ay3 1eys saysi|qelsa ‘pauinbau s1 Juswissasse 1oedui [BJUBWUOIIAUS OU 1By} 10edw! |eyuswuoliAua Ul uoiedioied aljgnd  [euoneN 8y} ‘SIUBWSSaSSE Joedwi [BIUBLUUOIIAUD [EISULCIIAL
1ng 9210} [eBa| ou Sey [enuejy By UonewIoul Jayuny Bullapisuod aije sapiaap SOININ 4 ‘lesauab ul Jeyy ysijgessa sauljapinb ay| 104 ylomawedy [efig] ou s1 818y} ydnoyyy aweunns

(791 "We) seninnoe pue

(ZL1 V) s108(01d paijioads ulenad 1oy palinbal aq jou ||Im
uoistoap e Buiyaeas aiojaq anjgnd auy Jo (€91 1e) uoneaignd (1uswssasse 19edw! [EIUBLIUOIIAUS UB 82USY1 PUB) . (z661)
Jaquiaw e Aq uoneaydde ayy uo spew siy Jo saidoa uanib aq 1snw pieog Juawdo|sAa pue angnd ays J0 Jaquaw Aue Aq spew  Juswdojaap 10} uoissiwed 18w saysijqeisa osje SY, ON ‘1Y Buluueld
Uu011BAI3SGO AUB JUNOJE 03Ul BYE) 0} pUE Buiuueld [eaishyd ay] “uoneaijdde ayy 4o siejnared U01JEAI3SGO AUB JO JUNOJJE 8B} ISNW [19UN0Y 1| "SAINIAIIR J0 $333(0.4d BAINISUBS A||BIUBWUOIIAUS Anunog pue umoy
Juswssasse Joedwi [ejuswuoiAud 8yl syl Buinib anazen ayy ur paysiignd aq [jeys uoissiwiad ays ‘uoissiwJad Buiuueyd jo Bunuelb ayy oy 10} 10 palLed 8q p|noys SIUsWSSasse saulpeusi
19pISU0d 01 pJeog 8y} salinbai 1oy ay|  Buiuued 1oy uoneardde jo 8anou Jeyy saieindns 19y Y] JusWSSasse 19edwl [eIUBWUOIIAUS 8y} J0 1ed sy 19edwl |BIUBWILOIIAUS 1BY) SBPIACID 10y BY|  8U} pUB JUSIUIA JUIBS

‘Apms Joedw [e)UBWIUOIIAUB)
sjuawnisul jeha

> (218 ‘Juawiaje)s Joedw [EJUBWUOIIAUD
= ‘uonjesejaap Joedwy [ejuawuoliAud
by aijqnd ay Aq suoneasasqo jo ajedioiped o) saniunpoddo pue ssasoid .

o j9adsai u1 Ajpoyine ay jo suonehiqo JUBWISSASSE 3} UO UOIBULIOJUI JO UOLEZIAN|qN M (Rt B G T T
2

O

(PenuRuOD) YAl S1qeL




2
A
[0}

2
o
©

<

O

tal matters

ICe In environmen

Access to information, participation and just

‘ua/B10°|edaa (| dolioieAlasgo

//:sd1y [sufjuo] ueaqqiieg ay pue eauiawy une ui | 8|dioutld uo Alojeniasqq pd'|-[eul-1omawel0z % B8 102% V1302 %-0v102%-18150d-G L0Z0Z% 1B0Z%1802%H0Z % 1841 /sI8ded-[eut/5 | 0z /10 eler saouaiajuod//-dny
[au1u0] 10z "Jueg PHOAA *,GL0Z BoLBWY UNeT Ul JUsWssasse 19edwl [EIUSLILOIIAUS JO ylomaluely (BB, ‘SI8U10 pue JoABWO10S-18}1] Y JO SISBq 8y} U0 ‘(Jy1)3) UBBQqLIE) U} puB BILIAWY UIIET 10} UOISSIWWIOY J1WOU0J] :324n08

"81JU8J UoI3BRIUBWNIOP S,AlIoyINe

ay3 1e 1jqnd 8y 01 8|ge|IeAR UlBwal ||eys paroidde
U8aq 8ARY 1BY} S8IPN1S 19edW [EJUBWIUOIIAUS ‘UOIIIpPE
u| “Jadedsmau [ea0| e Ul Apnis Joeduwi |EJUBWIUOIIAUS
3y} Jo uoneniul ayx Ajnou |jeys siadojanag

"pal}1oads Jou ale uonaslal Jiayy ButAyisn|
10} syuswalinbay “Lied ul o ||ny ul Apms
3y} Ul papnjaul 8q Aew SuO1EAIBSq(Q)

“Buim ul papwgns aq ||eys SIUBWILIOI JO
suoneiuasaldal sy ‘pauado aie sassad0ld yans
J| "saIpms 1oedwl [BIUBWUOIIAUS 03Ul Ainbul
pue maiaal 21jgnd e JapJo Aew Ajlioyine ay|

'SU0I1eN|eAS 19BdWI [BIUBWUOIIAUS

03 pajaslgns aq 0} s3a8(oid pue sswwelboid ayy
|ie1ap suone|nfal 8y "s108f0ud pue sawwelfoid
104 Apn1s 10edUWI [BIN}|NIOID0S PUE [BIUSLILOIIAUD
UE $apn|aul Jey} $sa20.d Juawssasse Joedw|
|BIUBLUUOIIAUB UB SBYSI|QBISA M| Y|

(9661)
/GZ1 "ON 82133

(9007) JuswuoliAug
8y} uo me7 aluebig

(J0 dgnday
UBLIBAI|Og) B|BNZBUBA

‘uonealjqnd 1se| ay1 Buimo||o} Aja1eipawwi Aep

8y} wo.y sAep Bunpom gz aq |eys poliad uolese|dsp ay|
"8INJUBA 8} JO BYIS 8U} 0} 18509

Aujeao) ays Jo Jadedsmau e ui pue Jadedsmau [euoieu e
ul ‘lewnop [e1aiQ 8yl ut ysijgnd 1snw Avied pajsalsiul
3y} 1eY} 82130U B} JO 1X8) 8Y} 8NSS! [|IM 11 ‘pus Sy} 0]

‘a1eridoidde 18pIsSu0d Aay} Se SuoIIBAIBSqo yans
Burm ul ale|nuwloy pue 3 $saade ued Aled paisalaiul
Aue 1ey3 0s $891)}0 SH Ul 8|qejieAe Ajaijgnd podas

‘paly1oads 10N [BIUBWILOIIAUB AJeWWNS By} 8yew |[eys Aioyine ay|

"199(01d 8y} 40 s|esiesdde uapILIM

a1e|nwio} Aew Apied paisalaiul Aue yaiym ui
pouad e uado |jim Alioyine ayy ‘uoIippe uj
*SUOISSNIadal [BIUBLULOIIAUS JO [B1I0S ‘|IN}NI
§,08/01d € 40 UOIIRIBPISUO Ul 0S Op ABW 11 1BYL
pue 9 AloBale) se paiisse|d syasfoid |je 10}
Buneay a1jgnd e pjoy o3 abuelse |im Ajioyine
3y} 1ey} a1e3s suone|nbiai ay] 19y 8y} Japun
aInpadold 8ouelea|d [eluBLUOIIAUS Jotid 8y}

ur sabejs ay1 Jo auo si Buiieay angnd ay|

‘pa12adxa 19edwi |BIUBWILOIIAUB B}

uo Buipuadap ‘Apnis 10edwi |EIUBWIUOIIAUS [N} JO
|BJ0338S B 0} pa3aalgns aq 1snw jey} ‘ajeald 1o
311gnd ‘S}J0M J0 SUOIIINIISUOD ‘SBIHIAIIIR SO}
|Ie3Bp pue 31npadold 89UBIea|d [BIUBWUOIIAUS
Joud e ysijgeisa suoiienbal sy pue 19y ay|

G00Z/6YE "ON 88128Q
UuoIjeuIWeIU0d

10 UOI1ONAS8P
‘uonepaidap J0

adAy Aue jsuiebe
JUBWUOIIAUB BY}
$198104d Yaym
(v661) 99791 ON
"JOy JUBWUOJIAUT

(000z) €82£1 'ON
‘)oY U0I1108101
|BIUBWILOAIAUT

Aenbnin

a1jqnd ayy Aq suonentasqo jo
j0adsai u1 Auoyne ay jo suonebijqo

ajediayed o) sapiunpoddo pue ssasoid
JUBWISSASSE 3L} U0 UOHRWIOJUI JO UONRZIDIqNg

sjuawabuente uonedianed a1jgng

(018 ‘Juawaje)s Joedw [ejuawILoIIAUD
‘uonese|aap joedwi [e)uUaWILOIIAUD
‘Juawissasse joedul |ejuawuoiAud

‘Apms Joedw [e)uaWILOIIAUB)
sjuawnysui [eha]

(PapN1DUOD) YAl S1qeL
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Box IV.2

The concept of
legitimate expectation in
the jurisprudence of the
Anglophone Caribbean

The common law that operates in most countries in the Anglo-Saxon tradition, based mainly
on the development of case law, has seen the emergence of important concepts that have
helped to clarify the scope and implications of access rights in environmental matters. One
of the concepts of most importance in the countries of the Caribbean subregion is that of
‘legitimate expectation”. Framed by the principles of natural justice and equity, the term has
been defined as any expectation that, while not constituting a legally enforceable right, is
based on a reasonable assumption that has standing in public law. This allows anyone to
appeal a decision that deprives them of a well-founded and reasonable expectation of being
treated in a particular way. The expectation rests on one of the following assumptions: (i) that
the person will be consulted or that other appropriate procedures will be followed before a
decision is taken, or (i) that a substantive benefit will be granted or, if the person already enjoys
this benefit, that it will be maintained or not substantively altered (Claim No. CV2013-04146,
High Court of Justice of Trinidad and Tobago).

The doctrine of legitimate expectation has been upheld in humerous environmental
cases in the Caribbean subregion. Thus, for example, in Claim No. HCV 5674/2010 (Jamaica
Environment Trust versus the Natural Resources Conservation Authority and the National
Environmental and Planning Agency), the Supreme Court of Judicature of Jamaica established
that the environmental authority had infringed the legitimate expectation of an environmental
non-governmental authority (NGO) and the general public of having access to all relevant
information before certain construction and dredging projects were undertaken on the
Palisadoes coast. An environmental impact assessment had originally been required, but
after some alterations a new plan was presented that did not have to be subjected to such
an assessment. The Court ruled that the new terms and conditions of the project also had to
be made public.

Similarly, the High Court of Trinidad and Tobago ruled that while there was no legal
obligation to carry out a process of public participation before authorizing the construction
of a sports complex in the Orange Grove Savannah park, users and people directly affected
by the project were entitled to be consulted, especially considering that the Ministry of
Planning and Development had not fulfilled its obligation to update the development plan
for the area, which provided for a compulsory public participation procedure. The Minister,
in the Court's view, had an obligation to act fairly and equitably, meaning that the appellants
should be consulted in an appropriate and significant way. The ruling included a reminder
that the individuals and groups directly affected by a decision had a right to be informed of
that decision and should have the opportunity to make comments and representations before
it was adopted. See Claim No. CV2013-05227 (Ulric ‘Buggy’ Haynes Coaching School and 18
Ors. versus the Minister of Planning and Sustainable Development).

Source:Economic Commission for Latin America and the Caribbean (ECLAC), on the basis of W. Anderson, Principles of
Caribbean Environmental Law, Washington, D.C., Environmental Law Institute (ELI), 2012.

As can be seen from table 1V.4, participation in most countries involves the ability
to access study dossiers (sometimes including a summary in plain language) and
make representations, either orally or in writing. The holding of public hearings as part
of environmental impact assessments is usually a prerogative of the authority and is
decided on case by case.

Because of the technical character of the information in environmental impact
studies, the time available for accessing a study and making representations is crucial
for ensuring effective public participation. In only a few countries, such as Chile,
Guatemala, Mexico, Panama, Paraguay, Saint Kitts and Nevis and Trinidad and Tobago,
are the time limits for studying an environmental impact study dossier and making
representations explicitly laid down by law. In these cases, time limits range from
8 to 60 days, depending on the project category.
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It can also be seen that representations made during the environmental impact
assessment process are not binding and that the authority is empowered to either
incorporate or reject them. Some legal frameworks stipulate that representations
received during the citizen participation process will form part of the information to
be considered by the authority when it comes to approve or reject the environmental
impact study, but how these representations are to be taken account of is not specified.

A crucial element highlighted by environmental impact assessment experts is the
need for participation to be context-appropriate.3 In order to reflect on this need, and in
view of ongoing implementation of the provisions of the International Labour Organization
(ILO) Indigenous and Tribal Peoples Convention, 1989 (No. 169), some countries have
incorporated specific provisions into the legislation regulating environmental impact
assessments so that when a project or activity directly affects indigenous peoples, the
authority must design and implement a consultation process that includes appropriate
mechanisms (see, for example, the cases of Chile,* Colombia® and Peru®). In Chile,
the reform of the Environmental Impact Assessment System Regulations of 2012 also
included an obligation to adapt citizen participation strategies to the social, economic,
cultural and geographical characteristics of the population in the area of influence of
the project being assessed.”

C. Participation in the development
of environmental standards, plans,
programmes and policies

As can be seen in table IV.5, some countries have created arrangements for public
participation in the development of environmental quality and emissions standards.
Nonetheless, and given the technical character of regulations, participation is generally
confined to specific interest groups, notwithstanding recommendations to actively
involve all relevant actors during the drafting of regulations and to design consultation
processes to maximize the quality and effectiveness of the information obtained.®

3 See P André and others, “Public participation: international best practice principles”, Special Publication series, No. 4,
International Association for Impact Assessment (IAIA) [online] https://www.iaia.org/uploads/pdf/SP4.pdf.

4 Chile: Act No. 19300, art. 4, “State agencies, in the exercise of their environmental competences and in the application of
environmental management instruments, must seek to properly safeguard, develop and strengthen the identity, languages,
institutions and social and cultural traditions of indigenous peoples, communities and individuals in accordance with the
provisions of the law and international agreements ratified by Chile and currently in force”.

5 Colombia: Act No. 99, art. 76, “The exploitation of natural resources must take place without impairing the cultural, social
and economic integrity of traditional indigenous and black communities ... and decisions on the subject must be taken after
consultation with representatives of these communities”.

6 Peru: Act No. 28611, art. 50, “Public agencies have the following obligations where citizen participation is concerned: ... to
abolish formal requirements and demands that hinder, limit or impede the effective participation of natural or legal persons in
environmental management; to ensure that any natural or legal person can access citizen participation mechanisms without
discrimination of any kind"”, among other things.

7 Art. 83 of the Environmental Impact Assessment System Regulations (Decree No. 40) enacted in October 2012.

8 See Organization for Economic Cooperation and Development (OECD), “Recommendation of the Council on Regulatory Policy
and Governance”, Paris, 2012 [online] https://www.oecd.org/governance/regulatory-policy/49990817.pdf.
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Table V.5 ) Country Law Article

Latin America and the

Caribbean (9 countries): Antigua and Barbuda Environmental Protection Art. 7. The Environment Department shall: (i) encourage and
public participation in and Management Act facilitate public participation in the development, implementation
the development of (No. 11 of 2015) and oversight of environmental laws and policies and (ii) develop

and implement mechanisms for public comment on draft laws and

environmental standards regulations, consistent with the provisions of the Act.

Chile Environmental Framework Art. 32. Regulations shall establish the procedure to be followed

Law (Act No. 19300 of 1994) in issuing environmental quality standards, which shall include
at least the following stages: technical and economic analysis,
scientific studies, consultations with competent public and private
sector agencies, analysis of representations made, and appropriate
publicity. Any environmental quality standard will be reviewed by
the Ministry of the Environment at least every five years, applying
the procedure set out earlier.

Ecuador Environmental Management  Art. 4. The rules, instructions, regulations and ordinances issued by
Act (No. 37 of 1999)2 State institutions in relation to the environment within their spheres
of competence must have passed through the following stages, as
appropriate: realization of technical studies on sectoral conditions,
economic circumstances, community relations and institutional
capacity, consultations with competent agencies and measures to
inform citizens.

El Salvador Environment Act (Legislative ~ Art. 49. The Minister shall be responsible for supervising water
Decree No. 233 of 1998) availability and quality. Special regulations shall contain the
technical standards for this, bearing in mind that one of the basic
objectives is, with the participation of users, to carry out the
necessary studies and issue the necessary guidelines to ensure the
availability, quantity and quality of water for human consumption
and other uses.

Jamaica Town and Country Planning  Art. 6. Orders for preservation of trees and woodlands: before
Act (No. 42 of 1957) regulations are prepared, notice shall be given to the owners
and occupiers of the land affected by them and objections and
representations with respect to the proposed regulation duly made
in accordance with the regulations.

Mexico General Act on Ecological Art. 20 bis. In formulating, issuing, implementing and evaluating
Balance and on Protection of general ecological land use plans, the Secretariat must encourage
the Environment (1988) the participation of social and business groups and organizations,

academic and research institutions and other interested persons.

Panama Environment Act of the Art. 17. The Ministry of the Environment shall direct the
Republic of Panama development of environmental quality standard-setting proposals,
(No. 41 of 1998) with the participation of the competent authorities and the

organized community.

Saint Kitts and Nevis National Conservation and Arts. 13.1, 25 and 35. Coastal management: The Minister, in
Environment Protection Act  consultation with the Conservation Commission (made up of
(No. 5 of 1987) representatives of civil society), shall be responsible for adopting

the regulations necessary for coast conservation within the
coastal zone.

Forest management: The Minister, in consultation with the
Conservation Commission (made up of representatives of civil
society), shall draw up forest land use regulations.

Conservation of river basins: The Minister, in consultation with
the Conservation Commission (made up of representatives of
civil society) and the Water Board, shall create the regulations to
conserve and develop the nation’s water resources.

Trinidad and Tobago Environmental Management  Art. 27. In drawing up regulations, the Minister is to: (i) present a
Act (No. 3 of 2000) draft set of regulations for public comment; (ii) take account of the
public comments received and review the regulations as he or she
deems fit; (iii) have the regulations published in the Gazette and
subsequently presented before Parliament.

Source: Economic Commission for Latin America and the Caribbean (ECLAC), on the basis of Observatory on Principle 10 in Latin
America and the Caribbean [online] https://observatoriop10.cepal.org/en.
@ Ecuador's Organic Code on the Environment, which will come into force in 2018, also provides for public participation in the
development of standards (see art. 8.4).
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Public participation is less well developed in the sphere of policies, plans and
strategies, being usually discretionary. Nonetheless, some countries such as Chile?,
Mexico'™ and Brazil™ have introduced arrangements for public participation in the
development of decontamination plans. Chile has also proactively begun a process
of public participation and consultation on strategic environmental instruments for
which there is no legal obligation to carry out such a process. This is the case with the
National Action Plan on Climate Change 2017-2022, currently under development.' In
Antigua and Barbuda, the 2015 Environmental Protection and Management Act created
a Department of Environment whose responsibilities include developing a National
Environmental Policy Framework which is to be presented to the public so that it can
participate and make representations (article 19). Another provision is for the public
to be consulted on any proposed amendments (article 21). The Act likewise provides
for public participation in the declaration of critical river basins, important wetlands
and protected areas, and establishes a procedure for public participation in policies
and actions carried out by virtue of the Act. This procedure includes the publication
of public notices in the Official Gazette and in a newspaper, the creation of a record
with information on the proposed action and a minimum comment period of 30 days
(article 108).

In Costa Rica, the Organic Law on the Environment (Act No. 7554) states that,
where land use planning for sustainable development is concerned, consideration
should be given to encouraging the active involvement of residents and organized
society in the development and application of land use plans and regulatory plans
in cities to achieve sustainable natural resource use. In Uruguay, the Land Use and
Sustainable Development Act (No. 18308 of 2008) recognizes a universal right for
people to participate in the development of land use instruments and identifies the
instruments to be used to give effect to this.

Strategic environmental assessment is a tool that has opened up avenues for
public participation in the development of policies, plans and programmes. This is a
support instrument for incorporating the environmental dimension into the formulation
of strategic decisions, which are usually identified with policies, plans or programmes
(Jiliberto and Bonilla, 2009). Public participation is in fact a key aspect of strategic
environmental assessment. Although it is still of recent application in the region, the
countries have begun to introduce it as an environmental management tool at the
national or subnational level (see table IV.6).

9 See Ministry of the Environment, “Planes de descontaminacién atmosférica, estrategia 2014-2018", Santiago [online] http://
portal. mma.gob.cl/planes-de-descontaminacion-atmosferica-estrategia-2014-2018/.

10 See Government of the state of Mexico, Programa para mejorar la calidad del aire de la Zona Metropolitana del Valle de México
2011-2020, Mexico City [online] http://respiramexico.org.mx/wp-content/uploads/2015/07/proaire2011-2020.pdf.

" See Brazilian Institute of Environment and Renewable Natural Resources (IBAMA), Programa de Controle da Poluicdo
do Ar por Veiculos Automotores, Brasilia, 2011 [online] http://www.ibama.gov.br/phocadownload/veiculosautomotores/
manual%?20proconve%20promot_portugues.pdf.

12 See Ministry of the Environment, “Plan de Accion Nacional de Cambio Climético 2017-2022 (PANCC-II)", Santiago, 2017 [online]
http://portal.mma.gob.cl/plan-de-accion-nacional-de-cambio-climatico-2017-2022-pancc-ii/ .
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Table IV.6

Latin America and the Caribbean (18 countries): examples of the use of strategic environmental assessment as an
environmental management tool

Country

Legal instrument

Article

Antigua and
Barbuda

Environmental Protection and
Management Act
No. 11 of 2015)

Art. 38. Strategic environmental assessment: when the Director considers that a policy, plan or programme
or an amendment proposed by a ministry, a government department or a statutory agency might have

a significant negative impact on the environment, he or she may require that agency to carry out

a strategic environmental assessment.

Argentina

Minimum Budget Regime for
the Preservation of Glaciers
and the Periglacial Environment
(No. 26639 of 2010)

Art. 7. Environmental impact assessment. All activities planned on glaciers and in the periglacial environment
that are not prohibited shall be subject to environmental impact assessment and strategic environmental
assessment appropriate to the scale of the intervention, in which arrangements for citizen participation must
be put in place in accordance with articles 19, 20 and 21 of the Environment Act, No. 25675, prior to their
authorization and implementation, in conformity with current laws.

Bolivia
(Plurinational
State of)

Regulations of the Environment
Act (No. 1333 of 1992):
General Regulations for
Environmental Management

Art. 4. Strategic environmental impact assessment study: this is a study of the possible impact of plans and
programmes. The very nature of plans and programmes means that a strategic environmental impact assessment
study is less in-depth and technically detailed than an environmental impact assessment study for projects, works
or activities; formally, though, their content is the same. A strategic environmental impact assessment study has
the character of a sworn statement and may be approved or rejected by the competent environmental authority in
accordance with the provisions of these regulations.

Chile

Environmental Framework Law
(Act No. 19300 of 1994)

Art. 2. For all legal purposes, strategic environmental assessment shall mean the procedure carried out by the
relevant sectoral ministry to incorporate environmental considerations of sustainable development into the
formulation of policies and plans of a general regulatory character that have an impact on the environment or
sustainability so that these considerations are integrated into the policy and plan concerned and any substantial
amendments to it.

Art. 7 bis. Policies and plans of a general regulatory character shall be subjected to strategic environmental
assessment, as shall any substantial amendments to them, when the country’s President, acting at the
instigation of the Council of Ministers as indicated in article 71, considers that they will affect the environment
or sustainability.

In any event, regional land use plans, intercommunal regulatory plans, communal regulatory plans and sectional
plans, regional urban development plans, zoning of the seaboard or maritime territory and integrated river basin
management or any land use instruments that may replace or systematize these must in all cases be subjected
to strategic environmental assessment. In this situation, the Ministry of Housing and Urban Affairs, the regional
government or municipality or any other agency of the State administration, respectively, shall be responsible for
the procedure and for approving the instrument.

The development of policies and plans must include a design stage and an approval stage.

At the design stage, the agency that formulates the policy or plan must consider the environmental goals and
effects of the instruments, together with their sustainable development criteria. During this stage, other agencies
of the State administration concerned with the matters covered by the policy or plan must be included, as must
other instruments relating to these agencies, to ensure coordinated action by the public bodies involved in the
projects affected by the policy or plan. In the case indicated in the following subsection, instruments relating to
road capacity developed by the competent authority must in all cases be considered.

At the approval stage, a draft policy or plan containing an environmental report must be prepared and submitted
to the Ministry of the Environment for its observations before being sent out for public consultation by the
responsible agency.

Art. 7. A set of regulations will establish the procedure and time limits for carrying out this type of assessment.

Colombia

Law approving the National
Development Plan 2003-2006:
towards a community State (Act
No. 812 of 2003)

Strategic environmental assessments will be carried out for critical production sectors, and efforts will be made
to improve the efficiency of environmental licensing. Measures will be taken to prevent and control air and water
pollution and dangerous wastes. Improvements will be made to cleaner production instruments and to the follow-
up and assessment of sectoral environmental management, and emissions reduction projects will be prepared.?

Costa Rica

Executive Decree No. 31849
(2004), amended by Executive
Decree No. 37803 (2013)

Art. 66. Strategic environmental assessment procedures and instruments. The National Environmental Technical
Secretariat (SETENA) will use its manual of technical instruments for the environmental impact assessment
process to lay down guidelines and basic procedures for the development and gradual deployment of a strategic
environmental assessment system in the country as part of its responsibility as the authority for environmental
impact assessment as conferred by the Organic Law on the Environment.

Dominican
Republic

Environment and Natural
Resources Act (No. 64)

Art. 16.27. Strategic environmental assessment. This is an instrument for the environmental assessment of
public policies, activities and sectoral projects to ensure that the environmental variable is incorporated into the
different areas of public administration.

Art. 27. The instruments for managing the environment and natural resources are as follows: (vi) the strategic
environmental impact assessment.

Art. 38. With a view to preventing, controlling and mitigating possible impacts on the environment and natural
resources from works, projects and activities, the environmental assessment process is established with the
following instruments: (i) the strategic environmental assessment.

El Salvador

Environment Act (Legislative
Decree No. 233 of 1998)

Art. 5. For the purposes of the Act and its regulations, strategic environmental assessment means the
environmental assessment of policies, plans, programmes, laws and legal standards.

Art. 16. The environmental assessment process has the following instruments: (i) strategic
environmental assessment.

Art. 17. The policies, plans and programmes of the public administration are to be assessed for their
environmental effects and the option with the smallest negative impact is to be chosen. They must also be
analysed for consistency with the National Environment Policy. Each agency or institution shall carry out its
own strategic environmental assessments. The Ministry shall issue guidelines for assessments, approve their
recommendations and oversee implementation of these.
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Table IV.6 (concluded)

Country Legal instrument Article

Guatemala Environmental Protection Art. 29. Strategic environmental assessment: an environmental impact assessment process whose characteristics
and Improvement Act and nature make it applicable to plans and programmes of national, binational or Central American scope
(Decree No. 68 of 1996) and those conducted under multilateral agreements, as established in the regulations. Plans and programmes
Regulations on Environmental developed by both the public and private sectors, whether national or regional in scope, may be subject to
Assessment, Oversight and strategic environmental assessment. Strategic environmental assessments of policies, plans and programmes
Follow-up (Government must be prepared by the institutions promoting these, with advice from technical environmental service providers
Order 137 of 2016) included in the register of environmental service providers of the Ministry of Environment and Natural Resources

(MARN) and duly equipped for this work. In the case of government programmes and plans, whether they are

sectoral or suprasectoral, strategic environmental assessments may be prepared by professionals from the

environmental units of the different institutions meeting the technical requirements that MARN will establish.

Guyana Environmental Protection Act Art. 17.2. Where any public authority adopts or alters any policy, programme or plan and such policy, programme,
(No. 11 of 1996) plan or alteration may significantly affect the environment, the agency shall require the public authority to carry

out an environmental impact assessment of such policy, programme, plan or alteration.

Haiti Decree on Environmental Art. 2. In the Decree, strategic environmental assessment means consideration of the environmental
Management consequences of policies, plans and programmes to ensure that the goals of the environmental programme are

included in sectoral interventions.

Art. 30. It is compulsory to carry out a strategic environmental assessment for the policy documents or sectoral

programmes of an agency of the central public administration or local authorities in accordance with the

guidelines proposed by the Ministry of the Environment and approved by the Council of Ministers.

Art. 62. Environmental stewardship is, first and foremost, the responsibility of anyone using environmental

resources. Strategic environmental assessment and environmental management plans are tools contributing

to better environmental management.

Honduras Regulations of the National Chapter VIII. Other environmental assessment instruments. First section: strategic environmental assessment.
Environmental Impact Article 63: strategic environmental assessment is an environmental assessment process applied to strategic
Assessment System (Executive  decisions, policies, plans and programmes relating to sectoral and suprasectoral development and land use,
Order No. 008-2015) and to megaprojects classified as strategic for the country by the Secretariat of Energy, Natural Resources,

Environment and Mines (MiAmbiente).

Jamaica Guidelines for Conducting Recognizing the growing importance and use of strategic environmental assessments, the Executive Office
Environmental Impact (supported by the ENACT Programme and NEPA) has prepared a draft manual on the implementation of strategic
Assessments (original 1997, environmental assessments. A strategic environmental assessment policy was also accepted by the Executive
revised in 2007), National in 2005.

Environment and Planning
Agency (NEPA)

Mexico Environmental Law on Art. 5. Strategic environmental assessment: procedure that includes all the technical reports and studies used

(Mexico City) Protection of the Earth in the to estimate the effects of a sectoral and institutional development plan or programme of wide scope on the
Federal District (2000, reformed ~ environment, with a view to preventing, offsetting and mitigating these.
in 2015)

Nicaragua Environment and Natural Art. 5. Strategic environmental assessment. Environmental management instrument incorporating procedures
Resources Act, No. 217, for considering the environmental impacts of plans and programmes at the highest levels of the decision-making
incorporating reforms (2008) process, with a view to attaining sustainable development.

Art. 26. Municipal and sectoral investment and development plans and programmes shall be required to conduct

a strategic environmental assessment, for which the Ministry of the Environment and Natural Resources

(MARENA) shall lay down the criteria, methodologies, requirements and administrative procedure to be followed.

Art. 27. For land use and construction permits to be obtained for any type of horizontal and/or vertical works

and infrastructure, it is compulsory to first obtain the relevant environmental permit, issued by MARENA in

accordance with the provisions of the Strategic Assessment System.

Panama Environment Act Art. 5. The Ministry of Environment shall carry out strategic environmental assessments for palicies, plans and
(No. 14 of 1998), reformed by programmes entailing potential strategic opportunities and risks for environmental conservation and sustainable
Act No. 8 of 2015 use of natural resources.

Executive Decree Art. 75. Public and private development plans, programmes and policies of national or regional scope shall be
(No. 123 of 2009) subjected to a strategic environmental assessment, following the procedure laid down in these regulations. The
following actions form part of this:

(a) Sectoral development plans, programmes and policies of a governmental nature and with social effects,
included in the State national development plan.

(b) Sectoral development plans, programmes and policies of national or regional scope, State-led and with
private sector participation, planned over the medium and long term, and including areas such as energy,
urban development, industry, mining, tourism, agroindustry, infrastructure and the like.

(c) Land use plans, programmes and policies on a local, regional or national scale.

Peru Legislative Decree No. 1078, Art. 4. It is up to the applicant to apply a strategic environmental assessment in the case of proposals for
amending the National sectoral, regional and local development policies, plans or programmes likely to have significant environmental
Environmental Impact implications. The strategic environmental assessment will lead to the issuing of an environmental report by
Assessment System Act (2008)  the Ministry of the Environment (MINAM) that will guide decision-making as appropriate to prevent harm

to the environment.

Uruguay Land Use and Sustainable Art. 47. Land use instruments must include a strategic environmental assessment approved by the National

Development Act
(No. 18308 of 2008)

Department of the Environment of the Ministry of Housing, Land Use and Environment (MVOTMA) in the manner
established by the regulations.

Source: Economic Commission for Latin America and the Caribbean (ECLAC).
@ Introduced in the Act approving the National Development Plan 2003-2006: towards a community State, but not yet regulated.
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In Jamaica, strategic environmental assessments have been applied in a number
of cases: (i) the Port Royal Heritage Tourism Project (the proposed development of a
town in a renowned heritage area, with themed sections, and associated development
for the cruise ship and tourism market); (ii) Highway 2000 (the proposed development
of a cross-nation toll road covering over 240 km and traversing different types of
terrain); (iii) Rose Hall Developments Ltd. (the proposed development of real estate for
the tourism market, to include hotels, golf courses, condominiums and a conference
centre).”® In Chile, the Energy 2050 energy policy launched in 2015 provided for a
strategic environmental assessment, this being an unprecedented exercise in the
country’s policymaking, and included a wide-ranging participation process.’

D. Direct and semi-direct democracy
mechanisms used in
environmental matters

There are a number of direct and semi-direct democracy mechanisms that can be
used, and have been on occasion, as participation tools in environmental matters. One
example are popular legislative initiatives, a feature of several countries in the region,
with citizens having the right to present legislative proposals when supported by a
given number of fellow citizens.™®

Public consultations are a semi-direct democracy mechanism that exists in most of
the region’s countries and can be used in environmental matters. Public consultations,
which may be binding or not, are a way for a national, regional or local authority, as
the case may be, to seek to learn the views of the population on a matter of major
importance. Although this participation mechanism is usually designed for political
scenarios, a number of public consultations on the exploitation of natural resources
have been proposed in Colombia in recent years, opening up a discussion on whether
the outcome of consultations is binding or not (Mufoz, 2016).

Other forms of direct or semi-direct democracy are town hall meetings, assemblies
and recalls. In Ecuador, the Organic Law on Citizen Participation of 2010 operationalizes
the mechanisms that enable the right of participation to be exercised and provides,
among other things, for local citizen participation assemblies, the Plurinational and
Intercultural Citizen Assembly for Good Living, town hall meetings, recalls of elected
officials and participatory budgeting (Barragan, 2017).

The countries are also innovating in these matters. In Ecuador, for example,
the 2008 constitution introduces the concept of the empty chair in decentralized
autonomous governments. This concept is regulated by article 77 of the Organic
Law on Citizen Participation, which establishes that “the sessions of decentralized
autonomous governments are public, and at them there will be an empty chair that
will be occupied by a representative or a number of representatives of the citizenry,
depending on the subjects to be dealt with, with a view to their participating in the
debate and in decision-making ... Any accredited person participating in debates and
in decision-making shall have a right to speak and vote.”

13 See National and Environmental Planning Agency, Guidelines for Conducting Environmental Impact Assessments, 2007 [online]
http://nepa.gov.jm/new/services_products/guidelines/docs/EIA-Guidelines-and-Public-presentation-2007 .pdf.

14 See Economic Commission for Latin America and the Caribbean (ECLAC), “Politica energética de Chile Energia 2050" [online]
http://observatoriop10.cepal.org/es/instrumentos/politica-energetica-chile-energia-2050.

15 Countries with provision for popular legislative initiatives and the percentage or number of signatures stipulated by the constitution:
Argentina (3%), Bolivarian Republic of Venezuela (0.1%), Brazil (1%), Colombia (5%), Costa Rica (5%), Cuba (10,000 signatures),
Dominican Republic (2%), Ecuador (0.25%), Guatemala (5,000 signatures), Honduras (3,000 signatures), Mexico (0.13%),
Nicaragua (50,000 signatures), Paraguay (2%), Peru (0.3%), Plurinational State of Bolivia (20%) and Uruguay (10%).



Access to information, participation and justice in environmental matters... Chapter IV . m

Building upon article 79 of the 1991 constitution, which establishes that everyone
is entitled to a healthy environment and that communities have a legal right to
participate in decisions that may affect this, Colombia’s General Environmental Act
of 1993 incorporates a novel citizen participation procedure: the mechanism of third
party intervention in environmental administrative processes. Thus, article 69 of the Act
establishes that any natural or legal person, public or private, can intervene, without
having to demonstrate any legal interest, in administrative proceedings initiated to
issue, alter or cancel permits or licences for activities that affect or may affect the
environment, or to impose or revoke penalties for non-compliance with environmental
standards and regulations (Mufnoz, 2016, p. 12).

E. Participation by indigenous peoples
and Afrodescendants

The region has also made progress with the integration and participation in political life
of indigenous peoples and their communities, amounting in 2010 to 45 million people
(ECLAC, 2014a). A number of countries have given recognition to indigenous peoples,
in some cases at the constitutional level, and 15 countries of the region have ratified
the International Labour Organization (ILO) Convention concerning Indigenous and
Tribal Peoples in Independent Countries (No. 169), the first comprehensive international
treaty to specify the rights of these peoples.’®

Both the Convention and the United Nations Declaration on the Rights of Indigenous
Peoples, adopted by the General Assembly in 2007, recognize the importance of striving
to ensure that indigenous peoples participate more in the political life of States and that
importance is given to their decisions in the management of their historical territories.

Convention 169 recognizes the collective rights of indigenous peoples for the first
time, while the United Nations Declaration on the Rights of Indigenous Peoples recognizes
their right to self-determination. Thus, the minimum standard of indigenous people’s rights
that States are required to uphold has five dimensions: the right to non-discrimination;
the right to development and social well-being; the right to cultural integrity; the right
to ownership, access, use and control of lands, territories and natural resources; and
the right to political participation and free, prior and informed consent (ECLAC, 2014a).

With regard to free, prior and informed consent, the United Nations Declaration on
the Rights of Indigenous Peoples affirms: “States consult and cooperate in good faith
with the indigenous peoples concerned through their own representative institutions in
order to obtain their free, prior and informed consent before adopting and implementing
legislative or administrative measures that may affect them” (United Nations, 2007).
It is through consultation, then, that States must reach agreements and decisions
that guarantee the rights of indigenous peoples, seeking mutual understanding and
consensus in decision-making (ECLAC, 2014a). Table IV.7 presents the legal frameworks
developing Convention 169 and regulating prior consultation with indigenous peoples
and their communities in certain countries of Latin America and the Caribbean. This is
supplemented by the jurisprudence of national courts.'”

16 The 15 countries are: Argentina, the Bolivarian Republic of Venezuela, Brazil, Chile, Colombia, Costa Rica, Dominica, Ecuador,
Guatemala, Honduras, Mexico, Nicaragua, Paraguay, Peru and the Plurinational State of Bolivia. See International Labour
Organization (ILO), “Ratifications of C169 - Indigenous and Tribal Peoples Convention, 1989 (No. 169)" [online] http://wwuw.ilo.
org/dyn/normlex/en/f?p=NORMLEXPUB:11300:0::N0O::P11300_INSTRUMENT_ID:312314.

7" See, for example, the jurisprudence of the Constitutional Court of Colombia in its judgements C-169 of 2001, C-418 of 2002,
C-891 of 2002, C-620 of 2003, T-382 of 2006, C-208 of 2007, C-030 of 2008, C-461 of 2008, C-750 of 2008, C-175 of 2009,
C-615 of 2009, C-063 of 2010, C-608 of 2010 and C-702 of 2010, among others.
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Table IV.7

Latin America and the Caribbean (15 countries): regulatory frameworks developing the Convention on Indigenous
and Tribal Peoples, 1989 (No. 169) and governing prior consultation with indigenous communities

Country

Year
Convention
169 ratified

National legal framework governing prior consultation

Argentina

2000

Act No. 24071 adopting International Labour Organization Convention 169 concerning Indigenous and Tribal Peoples
in Independent Countries (1992)

Decree No. 672/2016 of 11 May creating the Consultative and Participatory Council of Indigenous Peoples of the Argentine Republic

Bolivia
(Plurinational
State of)

1991

Act No. 1257 of 1991 adopting and ratifying International Labour Organization Convention 169 concerning Indigenous
and Tribal Peoples in Independent Countries

Act No. 3760 of 2007 enshrining the 46 articles of the United Nations Declaration on the Human Rights of Indigenous
Peoples in national law

Supreme Decree No. 29033 of 2007, Consultation and Participation Regulations for Hydrocarbon Activities

Consultation of Indigenous Peoples in the Isiboro Sécure Indigenous Territory and National Park (TIPNIS)
Act, No. 222 of 10 February 2012

Brazil

2002

Decree No. 5051 of 2004 enacting International Labour Organization Convention 169 concerning Indigenous
and Tribal Peoples in Independent Countries

Chile

2008

Decree No. 236 of 2008 enacting International Labour Organization Convention 169 concerning Indigenous and Tribal
Peoples in Independent Countries

Decree No. 66 of 2014 adopting regulations governing the indigenous consultation procedure by virtue of articles 6.1.a and
6.2 of International Labour Organization Convention 169 and repealing the legal provisions indicated therein

Colombia

1991

Act No. 21 of 1991 adopting International Labour Organization Convention 169 concerning Indigenous and Tribal Peoples
in Independent Countries

Decree No. 1320 of 1998 regulating prior consultation with indigenous and black communities for the exploitation of natural resources
within their territory

Decree No. 2613 of 2013 adopting the Inter-institutional Coordination Protocol for Prior Consultation

Costa Rica

1993

Act No. 7316 of 1992 adopting International Labour Organization Convention 169 concerning Indigenous and Tribal
Peoples in Independent Countries

Executive Guideline No. 042 of 2016, Construction of the Indigenous Peoples Consultation Mechanism

Dominica

2002

Kalinago Territory Act (previously, Caribbean Reserve Act of 1978, amended in 2015)

Ecuador

1998

Legislative resolution adopting International Labour Organization Convention 169 concerning Indigenous and Tribal Peoples
in Independent Countries

Decree No. 1247 of 2012 prescribing the regulations for implementation of free, prior and informed consultation on the tendering
and allocation of hydrocarbon areas and blocks

Organic Law on Citizen Participation (No. 13 of 2010)

Guatemala

1996

Decree No. 9 of 1996 adopting International Labour Organization Convention 169 concerning Indigenous and Tribal Peoples
in Independent Countries

Honduras

1995

Legislative Decree No. 26 of 1994 adopting International Labour Organization Convention 169 concerning Indigenous
and Tribal Peoples in Independent Countries

Mexico

1990

Decree enacting International Labour Organization Convention 169 concerning Indigenous and Tribal Peoples in Independent Countries

Protocol for implementation of consultations with indigenous peoples and communities in accordance with the standards of
International Labour Organization Convention 169 concerning Indigenous and Tribal Peoples in Independent Countries, approved
by the Consultative Council of the National Commission for the Development of Indigenous Peoples (CDI)

National Electoral Institute (INE) protocol for consulting indigenous peoples and communities on electoral districting matters

Protocol for carrying out free, prior and informed consultation on the implementation of a wind energy generating project
in accordance with the standards of International Labour Organization Convention 169 concerning Indigenous and Tribal
Peoples in Independent Countries

Nicaragua

2010

Decree No. 5934 of 2010 adopting International Labour Organization Convention 169 concerning Indigenous and Tribal
Peoples in Independent Countries

Paraguay

1993

Act No. 234 of 1993 adopting International Labour Organization Convention 169 concerning Indigenous and Tribal
Peoples in Independent Countries

Peru

1994

Legislative Resolution No. 26253 of 1993 adopting International Labour Organization Convention 169 concerning Indigenous
and Tribal Peoples in Independent Countries

Act No. 29785 of 2011 on the right to prior consultation of indigenous or native peoples as recognized in International Labour
Organization Convention 169 concerning Indigenous and Tribal Peoples in Independent Countries

Supreme Decree No. 001-2012-MC

Venezuela
(Bolivarian
Republic of)

2002

Act No. 41 of 2000 adopting International Labour Organization Convention 169 concerning Indigenous and Tribal Peoples
in Independent Countries

Organic Law on Indigenous Peoples and Communities of 11 August 2004

Source: Economic Commission for Latin America and the Caribbean (ECLAC), on the basis of national legislation.
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Although Convention169 has not been ratified by Guyana, sections 6 and 48 of
the Amerindian Act of 2006 include a requirement that Amerindian communities be
consulted about mining projects and any research or study on land occupied by them
(such projects cannot be implemented without the permission of these communities).
Mining developers must reach an agreement with the community, with implicit conditions
relating to matters such as compensation and employment. The Act requires developers
to supply Amerindians with any information they request about any research and study
for proposed mining projects to be situated on their lands.

The right to consultation and free, prior and informed consent is one of the main
demands of indigenous peoples in the region. In the absence of systematic participation
mechanisms for indigenous peoples in States, conflicts have intensified in most of the
countries, particularly owing to the imposition of concessions for extractive, forestry,
energy and other industries on their territories without their knowledge, to infrastructure
projects encroaching on their territories, and to the adoption of legislative or administrative
measures without consulting them (ECLAC, 2014a, p. 57).

Where consultation prior to the adoption of legislative measures is concerned, the
experience of Ecuador is worth highlighting. Thanks to implementation of the Convention
concerning Indigenous and Tribal Peoples in Independent Countries, specifically articles 5
and 6, Ecuador introduced prelegislative consultation in 2012, regulating the exercise
of the right of indigenous communes, peoples and nationalities, the Afro-Ecuadorian
people and the Montubio people as holders of collective rights to be consulted prior
to the adoption of any legislative measure that might objectively affect these rights.’®
Thus, prelegislative consultation took place in 2015 on the Organic Code on the
Environment, which was published in the official registry in April 2017 and will come
into force a year later.

A number of judgements by both the InterAmerican Court of Human Rights and
national courts have expanded what is understood by the free, prior and informed
consent of indigenous peoples.’ In the case of the Saramaka indigenous people
against the State of Suriname, the Inte~American Court of Human Rights took the view
that when development or large-scale investment plans could be expected to have
a major impact on Saramaka territory, the State had an obligation not only to consult
the Saramaka, but to obtain their free, prior and informed consent, in accordance with
their customs and traditions.?0

In the case of the Kichwa indigenous people of Sarayaku versus Ecuador, the
Inte-American Court of Human Rights analysed international and comparative legal
and jurisprudential developments, including cases of countries that had not ratified
Convention 169, and concluded that the obligation to consult indigenous peoples,
in addition to being a treaty-based provision, was a general principle of international
law. Setting out from these precedents, the Inte-American Court of Human Rights
proposed the following elements for free, prior and informed consent: (i) the State
has the obligation to consult affected communities in an active and informed manner;
(i) the consultation must accord with these communities’ customs and traditions;
(iii) the consultations must be undertaken in good faith, using culturally appropriate
procedures and must be aimed at reaching an agreement; (iv) consultation must take
place during the early stages of the development or investment plan, and not only when

18 See Registro Oficial del Fcuador, “Primer suplemento”, No. 733, Quito, June 27, 2012 [online] https://www.registroficial.gob.
ec/index.php/registro-oficial-web/publicaciones/suplementos/item/5569-suplemento-al-registro-oficial-no-733.html.

19 See Constitutional Court of the Republic of Colombia, “Sentencia T-129-11", Bogota, 2011 [online] http://www.corteconstitucional.
gov.co/relatoria/2011/t-129-11.htm; Fourth Constitutional Court of Lima, “Expediente nim. 32365-2014", Lima, 2014 [online] https://
ia801501.us.archive.org/33/items/343584494 ote116Sentencialralnstancia/343584494-Lote-116-Sentencia-1ra-Instancia.pdf.

20 See Inter-American Court of Human Rights, “Case of the Saramaka People v. Suriname”, San José, 28 November 2007 [online]
http://www.corteidh.or.cr/docs/casos/articulos/seriec_172_ing.pdf.
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Box IV.3

Free, prior and informed
consent at development
banks and other
financial institutions

it is necessary to obtain the community’s approval; and (v) the State must ensure that
the members of the people or the community are aware of the potential benefits and
risks (United Nations, 2009, cited in ECLAC, 2014a).2"

In his 2013 report on extractive industries and indigenous peoples, the former
Special Rapporteur on the rights of indigenous peoples, James Anaya, draws attention
to the power imbalances between public or private agents and indigenous peoples in
consultations over extractive projects, owing to what are usually wide gaps in technical
and financial capacity, access to information and political influence. He suggests that
certain deliberate steps should be taken to correct these imbalances and reach sustainable
and just agreements with indigenous peoples over the taking of resources from their
territories. These might include employing independent facilitators for consultations or
negotiations, establishing funding mechanisms that would allow indigenous peoples to
have access to independent technical assistance and advice, and developing standardized
procedures for the flow of information to indigenous peoples regarding both the risks
and potential benefits of extractive projects.?

In his report, the Rapporteur also argues that, in accordance with the principle of
free, prior and informed consent, consultations and agreement with indigenous peoples
over an extractive project should happen before the State authorizes or a company
undertakes, or commits to undertake, any activity related to the project within an
indigenous territory, including within areas of both exclusive and non-exclusive indigenous
use. The report adds that consultation and consent may have to occur at the various
stages of an extractive project, from exploration to production to project closure.

In recent years, the doctrine of free, prior and informed consent has also permeated
the action of development banks and other financial institutions (see box IV.3).

Since the implementation of the International Labour Organization (ILO) Convention on Indigenous
and Tribal Peoples, 1989 (No. 169) and the adoption of the United Nations Declaration on the
Rights of Indigenous Peoples, a different view of the relationships between firms and indigenous
peoples and local communities has taken hold. Both instruments have fostered greater openness
to participation in decisions affecting these peoples and communities. Development banks,
including the Inter-American Development Bank (IDB), have also incorporated the principles
of free, prior and informed consent into their actions, making project financing conditional
on a successful process of consent with these characteristics. The World Bank's safeguard
policy also makes financing conditional on a process of free, prior and informed consultation
for projects likely to affect the lives and surroundings of local communities, particularly in the
case of extractive industry and infrastructure projects (Doyle, 2008).

Financialinstitutions' commitment to free, prior and informed consent was spelt out in the
Equator Principles, the fifth of which deals with stakeholder engagement, requiring effective
engagement as an ongoing process in a structured and culturally appropriate manner for
a particular category of projects. The principle also requires an informed consultation and
participation process for projects affecting indigenous peoples, while projects with adverse
impacts on indigenous people will require their free, prior and informed consent where
appropriate. Already, 91 financial institutions in 37 countries have adopted these principles,
including 12 in Latin America and the Caribbean.

Source:Economic Commission for Latin America and the Caribbean (ECLAC), on the basis of C. Doyle, “Free Prior Informed
Consent (FPIC) —a universal norm and framework for consultation and benefit sharing in relation to indigenous peoples
and the extractive sector”, document prepared for the Office of the United Nations High Commissioner for Human
Rights (OHCHR) workshop on extractive industries, indigenous peoples and human rights, Moscow, 3-4 December
2008; Equator Principles [online] http://www.equator-principles.com/.

21 See Inter-American Commission on Human Rights (IACHR), “Application to the Inter-American Court of Human Rights in the
case of Kichwa People of Sarayaku and its members (Case 12465) against Ecuador”, Washington, D.C., 26 April 2010 [online]
https://www.cidh.oas.org/demandas/12.465%20Sarayaku%20Ecuador%2026abr2010%20ENG.pdf.

22 See United Nations, “Report of the Special Rapporteur on the rights of indigenous peoples, James Anaya: extractive industries
and indigenous peoples”, New York, 2013 [online] http://undocs.org/en/A/HRC/24/41.
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Special efforts should be made to give effect to the right of access to public
participation for Afrodescendent persons, who are recognized as a people in some
countries.?3 Although some 130 million Afrodescendent persons are currently estimated
to live in the region, representing about a quarter of the total population, they have
traditionally been excluded from decision-making affecting their environment and
quality of life. Several countries in the region have adopted policies to combat racism
and promote racial equality over the past few years, in response to the Afrodescendent
movement and in follow-up to the commitments they have taken on at the international
level (ECLAC, 2017).2* Considering this situation, in 2015 Peru enacted Supreme Decree
No. 004, which declares that full enjoyment of fundamental rights by Afro-Peruvians is
a matter of priority and is in the national interest (Rangel, 2016). The decree urges all
sectors and levels of government to formulate and implement programmes, projects and
actions to strengthen the fundamental rights of the Afro-Peruvian population with a view
to social inclusion and full participation of this population in all aspects of Peruvian society.

In Colombia, Decree No. 1320 of 1998 regulates prior consultation with indigenous
and black communities over the exploitation of natural resources on their lands.

F. Challenges

While progress is visible in national legislation as regards recognition of the right
to participation and the creation of arrangements for this purpose, the challenges
generally concern the proper implementation of these mechanisms, particularly in plans,
programmes, strategies and policies. On occasion, there is no more participation than
required to comply with formal requirements, it takes place when most decisions have
already been taken, it is not suited to the social, economic, geographical or gender
characteristics of communities, and there is no proper response to the contributions
of individuals and organizations.

Where participation in the environmental impact assessment or environmental
licensing process is concerned, progress in the region has not been linear. The time
periods laid down for public participation have sometimes been curtailed, or measures
have been adopted to speed up processes in order to stimulate economic activity,
creating tensions with the effective exercise of the right to participation. The region
needs to move forwards with the establishment of standards that can guarantee full
and effective public participation in environmental impact assessments, in order to
avoid the judicialization of activities subject to assessment. As jurisprudence in Latin
America and the Caribbean has developed, it has expanded and reinforced the scope
and implications of public participation in project assessments, thereby ensuring that
the right to participate is fully exercised.

The region also needs to move ahead in opening up channels for public participation
in policies, plans and programmes, and for this it can benefit from a tool like strategic
environmental assessment, which is already used in some countries.

To ensure the effective exercise of the right to participation in environmental matters,
whether involving works and activities or standards, policies, plans and programmes,
particular attention needs to be paid to the following aspects:

23 See, for example, article 58 of the Ecuadorian constitution: “to strengthen its identity, culture, traditions and rights, the Afro-
Ecuadorian population is acknowledged to possess the collective rights established in the constitution, the law and international
human rights covenants, agreements, declarations and other instruments”.

2 See Economic Commission for Latin America and the Caribbean (ECLAC), Montevideo Consensus on Population and Development
(LC/L.3697), Santiago, 2013; United Nations, “Proclamation of the International Decade for People of African Descent”
(A/RES/68/237), New York, 2014 [online] http://undocs.org/en/A/RES/68/237.




M p Chapter IV Economic Commission for Latin America and the Caribbean (ECLAC)

104

e The establishment of precise legal obligations for public participation. In cases
where participation is discretionary and subject to the scale of the project or
activity, the effects on the environment or the amount of interest displayed by
the community, there is a risk that the right to participation can only be exercised
by empowered communities that have enough tools to be aware of their rights.
Since the right to participation entails a correlative obligation for the State to
guarantee it, it is the State which has to ensure that everyone can exercise it.
This may require affirmative measures for groups traditionally excluded from
decision-making and populations directly affected by decisions.

e (lear delimitation of the scope of participation. This helps give processes greater
credibility and prevent possible conflicts. The difference between the community’s
perception and what is established by laws and regulatory frameworks regarding
the purpose of participation is something that can at times create frustration and
mistrust in the population about the actual scope for influencing environmental
decision-making (United Nations, 2012a).

e Measures to ensure that public participation begins at early stages of the
decision-making process. This means that the public can participate when all
options and solutions are still possible and it can actually exercise a real influence.

e Information availability. This means both making relevant, timely, comprehensible
and objective information available to the public in a clear and simple form via
appropriate media and providing information on the right to participate and its scope.

e Reasonable deadlines that allow enough time for the public to be informed
and to effectively prepare and participate. A good practice in this regard is for
participation time limits to be clearly prescribed by law.

e Technical and financial assistance for directly affected populations. In countries
such as Chile and Peru, discussion has begun about the possibility of setting up
a fund to finance technical assistance for directly affected populations during
environmental impact assessment processes, in order to guarantee the effective
exercise of their right to participation and remove asymmetries. In Peru, article
9 of the Regulations on Citizen Participation in the Mining Subsector, adopted
by Supreme Decree No. 028-2008-EM, provides that holders of mining rights
may propose the constitution of a voluntary private fund so that the population
living in the area of direct influence of the project can finance the activities
involved in reviewing and formulating observations on environmental studies
during the assessment procedures.?® In the case of Chile, this proposal has
been developed in the final report of the Presidential Advisory Committee for
Evaluation of the Environmental Impact Assessment System (SEIA), which
suggests allocating financial resources to enhance the management of the public
participation process.8 In particular, it suggests implementing extra funding to
increase the number of professionals at the Environmental Assessment Service
(SEA) responsible for implementing public participation processes (an estimated
60 new professionals nationwide). The idea is to create teams whose members
specialize variously in the planning and implementation of public participation,
indigenous consultation and assessment of the human environment. This would
mean regional offices having at least one professional dealing with each of these
functions, making a minimum of three professionals working on evaluation of the

25

26

Although the provision has not so far been regulated and has not been implemented in any case, the Peruvian Environmental
Law Society (SPDA) has prepared a draft design and implementation proposal for such a fund. See M. Aldana, I. Calle and
C. Mora, “Propuesta de disefio e implementacion de un fondo para financiar la asistencia técnica a poblaciones durante el proceso
de evaluacion de impacto ambiental de actividades mineras”, Lima, 2016 [online] http://www.spda.org.pe/?wpfb_dI=3612.
See Ministry of the Environment, Informe Final. Comision Asesora Presidencial para la Evaluacion del SEIA, Santiago, 2016
[online] http://portal.mma.gob.cl/wp-content/doc/35877 _Informe-MMAF_FINAL.pdf.
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human environment, public participation and indigenous consultation. It would
also mean allocating resources to operationalize all the functions and activities
deriving from implementation of the additional tasks this proposal entails.

e Broad interpretation of who is qualified to participate. The idea is to include
not only those directly affected but anyone with an interest, including non-
governmental organizations (NGOs) upholding collective and diffuse interests.

Challenges also still persist as regards the need to strengthen the capacities of
groups of persons traditionally underrepresented in participatory processes, such as
women, indigenous peoples and Afrodescendants, and to recognize the diversity of
languages and cultures in the region. Public participation cannot be confined to just a
few vehicles, such as a single language in intercultural countries or a medium such as
the Internet when there are serious coverage shortfalls. The State needs to guarantee
public participation in decision-making, paying special attention to groups that are
underrepresented or excluded from this (United Nations, 2012a). This means there is a
need to establish mechanisms for inviting and hosting participation that follow a criterion
of differentiation, being context-appropriate and giving special consideration to specific
or vulnerable groups, and including initiatives to identify vulnerable commmunities and
consider which media and formats can best be used to keep them informed in a way
that ensures respect for their cultural characteristics.

As this chapter has shown, despite recent progress and the adoption of international
standards, there are still barriers in the region to the full exercise of the right to participation
in environmental matters and of free, prior and informed consent on the part of indigenous
peoples and Afrodescendants, sometimes because legal frameworks are lacking and
sometimes because they are ill applied in practice. This has led Alvaro Pop, the Chair
of the Permanent Forum on Indigenous Issues of the United Nations, to argue that the
major advances recognized in intergovernmental instruments and declarations will only
become a reality once States incorporate them into their legal and administrative policies,
reinforcing their State institutions and practices to ensure the effective participation
of indigenous peoples. In this context, he has urged member States in Latin America
and the Caribbean to guarantee that the agreement negotiated in the region on access
to information, public participation and justice in environmental matters is such that
they can redouble their efforts to secure the right of indigenous peoples (including
indigenous women and girls) to full and effective participation, among other things.2’

As the previous Special Rapporteur on the rights of indigenous peoples argued, indigenous
peoples’ right to self-determination, applied in the context of democratic decision-making,
creates a need to establish special consultation procedures appropriate to these peoples
for all State decisions affecting their particular interests. The justification for special
mechanisms is based on the observation that “the normal democratic and representative
processes usually do not work adequately to address the concerns that are particular to
indigenous peoples, who are typically marginalized in the political sphere” (ECLAC, 2014a).

In addition, as argued by John Knox, the then Independent Expert on the issue of
human rights obligations relating to the enjoyment of a safe, clean, healthy and sustainable
environment (now the Special Rapporteur on the subject), an aspect of the obligation
to facilitate public participation that is often neglected is the value of assessing the
effectiveness of different approaches to such participation. In Mexico, the environmental
agency has created the Index of Citizen Participation in the Environmental Sector (IPC)
to evaluate citizen participation in various institutions in respect of environmental

27 See Economic Commission for Latin America and the Caribbean (ECLAC), “Declaracion del Sr. Alvaro Pop, Presidente del
Foro Permanente para las Cuestiones Indigenas sobre la negociacién de CEPAL de un instrumento regional sobre el acceso a
la informacion, la participacion piblica y el acceso a la justicia en asuntos ambientales en América Latina”, 9 August 2016
[online] http://negociacionp10.cepal.org/4/sites/negociacionp104/files/pages/files/pfii_-_declaracion_del_presidente_del_
fpci_sobreprincipio10_agosto2016.pdf.
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decision-making, relying on indicators in four main categories: public participation,
transparency, inclusion and equality, and citizen complaints. The agency published
the first environmental IPC in 2010, with subsequent ones using the 2010 report as a
baseline to gauge whether public participation is improving.28

The legislation of Ecuador reflects an effort to enhance people’s ability to participate
in decision-making. Article 43 of the Organic Law on Citizen Participation of 2010 indicates
that “the State shall encourage citizen participation through its institutions, at every
level of government, by allocating grant funds, education bursaries, credits, etc., so
that social organizations can implement projects and processes to educate citizens in
subjects related to rights and duties, in accordance with the constitution and the law”
The Law explicitly recognizes that its purpose is to encourage, foment and guarantee the
exercise of the right of citizens, groups, communes, communities, indigenous peoples and
nationalities and the Afro-Ecuadorian and Montubio peoples to take part in decision-making.

Antigua and Barbuda’s Environmental Protection and Management Act, enacted
in 2015, created a Department of Environment whose responsibilities include a range
of actions to promote public participation in environmental decision-making, including:
holding training courses for people involved in environmental management, carrying out
public education campaigns and publicization activities to achieve a better understanding
of the need for public cooperation to maintain adequate environmental quality and
encourage and facilitate public participation in development, and implementing and
supervising environmental laws and policies.

A further challenge is the need to establish and render transparent the method
used to evaluate representations from citizens and publish the final decision. This is
one of the subjects addressed in the United Nations Environment Programme (UNEP)
Guidelines for the Development of National Legislation on Access to Information, Public
Participation and Access to Justice in Environmental Matters (Bali Guidelines).?? In this
regard, the Maastricht Recommendations on Promoting Effective Public Participation in
Decision-making in Environmental Matters, prepared by a working group set up within
the framework of the United Nations Economic Commission for Europe (UNECE)
Aarhus Convention and adopted in 2014, affirm that there must be a clear legally
mandated obligation for the competent authority (rather than the developer or the
agency responsible for preparing the environmental impact study) to take the results
of the public’s participation into account. They add that the process must be fair and
non-discriminatory, and that it must have the potential to lead to changes, additional
measures, the selection of alternative options or rejection of the proposed activity. The
Recommendations also deal with the need to make the text of the decision public,
together with the reasoning and considerations it is based on. In the case of decisions
with particularly significant effects on the environment, the Recommmendations consider
it good practice for the public authorities to meet those who have submitted comments
in order to discuss these and explain how and why they were or were not considered.3°

The establishment of environmental advisory councils participated in by different actors
has made it possible to create spaces for dialogue on the environmental sustainability
of development that deserve to supported, as they provide a way of incorporating the
environmental dimension at the earliest stages of public policy design.

28 See United Nations, “Report of the Independent Expert on the issue of human rights obligations relating to the enjoyment of a
safe, clean, healthy and sustainable environment, John H. Knox. Preliminary report” (A/HRC/22/43), New York, 24 December
2012 [online] http://undocs.org/en/A/HRC/22/43.

23 Guideline 11: “States should ensure that due account is taken of the comments of the public in the decision-making process
and that the decisions are made public.”

30 See Economic Commission for Europe (ECE), Maastricht Recommendations on Promoting Effective Public Participation in
Decision-making in Environmental Matters, prepared under the Aarhus Convention, Geneva, 2015 [online] https://www.unece.
org/fileadmin/DAM/env/pp/Publications/2015/1514364_E_web.pdf.
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A. Progress in recent years

Access to environmental justice means having the opportunity to obtain a full and prompt
solution from the authorities, whether through the courts or through administrative
or other procedures, to any legal conflict of an environmental character, implying that
everyone must have access on an equal footing to justice and a fair outcome, both
individually and collectively (Brafes, 2000). Such access is not limited to the protection
of rights pertaining to the environment and nature, but extends to the protection of the
rights of access to information, participation and prior consultation (Barragan, 2017).

The right of access to justice thus plays an essential role in enforcing the right to
live in a healthy environment and in fully exercising the rights of access to information
and participation in environmental matters. It has been argued that the rights and
opportunities provided for in national legislation become meaningless in the absence
of proper legal protection (UNEP 2015).

Because they are so important, most countries in Latin America and the Caribbean
have given constitutional status to measures for exercising the right to justice in
environmental matters. Mechanisms have also been established in the region to ensure
that people can have recourse to the courts or some other independent body if they
feel that their right to a clean environment under general environmental laws has been
contravened. The legislation of at least a third of the region’s countries now includes
a legal formula allowing anyone to initiate legal proceedings in defence of diffuse
interests or the environment. In Argentina, for example, article 30 of Act No. 25675
provides that once some environmental damage has occurred, anyone may apply for a
cessation of the activities causing it. These constitutional and legal interests guarantee
the right of access to justice in environmental matters, without prejudice to legal and
administrative measures to guarantee access to both environmental information and
participation, the result being enhanced access to environmental justice.

In 2011, Mexico passed a package of reforms to different bodies of legislation, such
as the Federal Code of Civil Procedure and the General Act on Ecological Balance and
Environmental Protection, with the aim of creating a space for citizen participation and
access to environmental justice by way of the collective actions introduced into article
17 of the constitution in 2010. With collective actions, the Mexican State recognizes and
legitimizes the right of particular social groups that consider themselves to have been
affected by environmental operators’ decisions to apply to the jurisdictional authorities
for a resolution of disputes affecting their rights with a view to obtaining a financial
indemnity for the environmental damage or to having the sites affected by a particular
targeted anthropocentric activity cleaned up. It is also important to highlight another
legislative reform with a direct bearing on the rights of information, participation and
access to justice in Mexico, namely the reform of the Amparo Act, which is important,
among other reasons, because it means that any person or group can take legal action
if the Mexican State contravenes any fundamental right recognized in an international
treaty or is remiss in failing to secure it by concrete measures, not least in matters of
participation, access to information or access to justice in the environmental sphere.

Over the last few years, legislation enacted in several of the region’s countries has
offered a broader range of procedural remedies, and burgeoning jurisprudence is paving
the way towards a more functional form of environmental law (United Nations, 2012a).
The Observatory on Principle 10 in Latin America and the Caribbean of the Economic
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Table V.1

Latin America and the
Caribbean (13 countries):
judicial or administrative
courts specializing in
environmental matters

Commission for Latin America and the Caribbean (ECLAC) includes jurisprudence
relevant to access rights in the region’s countries.’

Since environmental issues tend to be complex and may require specialized
knowledge, many countries have seen the advisability of having a court specializing
in them (UNEPR 2015) (see table V.1). Trinidad and Tobago, for example, has set up a
court specializing in environmental matters: the Environment Commission of Trinidad
and Tobago, which is empowered to try alleged contraventions of the Environmental
Management Act. The specialized tribunal comprises at least three technically trained
judges with experience in environmental matters, engineering, the natural sciences
or the social sciences.? This Commission has some limitations on its jurisdiction,
however, such as being unable to hear complaints relating to appeals from applicants
for a Certificate of Environmental Clearance, matters relating to the application of the
environmental standards in the Environmental Management Act and appeals over the
designation of environmentally sensitive areas.

Country Specialized body with environmental jurisdiction

Antigua and Barbuda One administrative environmental court

Bolivia (Plurinational State of) ~ Agroenvironmental courts in nine cities

Brazil Federal courts in Porto Alegre (state of Rio Grande do Sul), Floriandpolis (state of Santa
Catarina) and Curitiba (state of Parana) with competence in environmental and agricultural
matters; specialized courts with competence in environmental and agricultural matters in the
states of Para, Amazonas and Maranh&o; state courts in Manaus (Court of Environment and
Agrarian Issues (VEMAQA)), Mato Grosso (Environmental Circuit Court (JUVAM) and a court
in Cuiaba) and S&o Paulo (a specialized environmental court); specialized courts in Porto
Alegre; the Third Special Criminal Court (JECRIM); and the Tenth Court of Finances

Chile Three environmental courts in Antofagasta, Santiago and Valdivia

Costa Rica One administrative environmental court, 16 agricultural courts (15 of first instance and one
appeals court)

El Salvador One environmental court (four environmental courts were authorized in 2014, of which three
were courts of first instance and one an appeals court, but so far only one is up and running)

Guatemala Criminal courts of first instance for drug and environmental offences in different
municipalities and districts

Guyana One administrative environmental court; one administrative appeals court authorized but
not operational

Jamaica One administrative environmental court

Nicaragua One environmental court

Paraguay Two environmental courts (Curuguaty in Canindeyt and Alto Parana)

Peru Four environmental courts: the Environmental Audit Court (administrative), with three

specialized divisions (mining, energy and fisheries and manufacturing), and the Forestry
and Wildlife Court of the Forestry and Wildlife Resources Oversight Agency (OSINFOR)

Trinidad and Tobago Environmental Commission of Trinidad and Tobago

Source: Economic Commission for Latin America and the Caribbean (ECLAC), on the basis of G. Pring and C. Pring, Environmental
Courts and Tribunals: A Guide for Policy Makers, Nairobi, United Nations Environment Programme (UNEP), 2016.

In 2014, the Supreme Court of Justice of Argentina created an Environmental Trial
Secretariat and an Environmental Justice Office. The functions of the Secretariat include:
promoting projects and practices conducive to environmental protection, coordinating
training programmes with other State authorities, giving greater exposure in Argentina
and internationally to decisions and initiatives connected with environmental justice,
compiling information and gathering data. The Office deals mainly with the following
areas: training, data gathering and research.?

1 See Economic Commission for Latin America and the Caribbean (ECLAC), Observatory on Principle 10 in Latin America and the
Caribbean [online] http://observatoriop10.cepal.org.

2 Section 82 of the Environmental Management Act.

3 See Supreme Court of Justice, “Expediente nim. 8099/11", Buenos Aires, 11 February 2014 [online] https://www.csjn.gov.ar/
files/sustentabilidad/acordada-1-14.pdf.
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In addition, most countries of Latin America and the Caribbean have environmental
prosecutors attached to the public prosecution service.* In Brazil, the Federal Prosecution
Service has environmental prosecutors who investigate criminal and civil complaints
and bring charges on behalf of persons and the environment (Pring and Pring, 2016).
When the Federal Prosecution Service is notified of any actual or potential harm to
a public interest, it has a legal obligation to act by investigating the public complaint.
When a grievance is presented or possible environmental damage independently
discovered, the environmental prosecutors have a duty to investigate, negotiate with
the parties, reach a deferred prosecution agreement (termo de ajuste de conduta) or
take the case to court.

Paraguay’s Public Prosecution Service has a department specializing in environmental
crimes that is responsible for bringing together initiatives relating to the investigation
and elucidation of possible environmental crimes reported by society.®

In Argentina, the Environmental Crimes Investigation Unit (UFIMA), which is part
of the system of the national Public Prosecution Service, has the task of conducting
preliminary investigations and supporting ongoing investigations into possible breaches
of the Dangerous Waste Act, public health offences associated with environmental
protection as determined by the penal categories given in articles 200 to 207 of the
Penal Code, and contraventions of the Conservation of Fauna and Related Offences
Act (No. 22241). The remit of UFIMA is nationwide.®

Mention should also be made of the human rights watchdogs and ombudsman’s
services in countries such as Argentina, Colombia, Ecuador, Peru and Uruguay.’
Ombudsman'’s offices are public institutions, usually of constitutional rank, whose
main purpose is to protect the fundamental rights of a country’s inhabitants. They
are independent of the executive, legislature and judiciary, provide a link between
individuals and government, and can play a useful role in access to environmental
justice (see table V.2).

In some of the region’s countries, particularly those where the right to a healthy
environment is enshrined in the constitution, human rights institutes or commissions
have also incorporated matters relating to the guarantee of a healthy environment
into their functions. In Mexico, the National Commission for Human Rights (CNDH)
has the power to receive and investigate complaints of human rights violations and
report its findings and recommendations to the government. Constitutional recognition
of the right to a healthy environment empowers the CNDH to accept and act on
environmental complaints, thus providing a non-judicial mechanism of access to justice
(Pring and Pring, 2016).

In Chile, the functions of the National Human Rights Institute (INDH), created in
2009, include initiating court action. Thus, in 2012 it filed an appeal for protection with the
Court of Appeals against the Municipality of Puente Alto on the grounds that the latter
had breached the constitutionally guaranteed right to live in a pollution-free environment
by dumping refuse and rubble on land adjoining a residential area.8 In 2014, in litigation
known as the “El Morro” case between indigenous Diaguita communities and a mining
firm exploiting gold and copper deposits in their area, the INDH acted as amicus curiae
to support the former's arguments. The amicus curiae role is described in box V.1.%

4 Members of the Latin American Environmental Prosecutors Network collaborate on training and share experiences. See [online]
http://www.mpambiental.org/site/page/1.

5 See Public Prosecution Service, “Delitos ambientales” [online] http://www.ministeriopublico.gov.py/delitos-ambientales-i240.

6 See Environmental Crimes Investigation Unit (UFIMA) [online] https://www.mpf.gob.ar/ufima/.

7 See, for example, the Office of the Counsel for Citizen Rights (PFDC) in Brazil, the Counsel for Human Rights (PDH) in Guatemala
and the Office of the Counsel for the Defence of Human Rights (PDDH) in both El Salvador and Nicaragua.

8  See Supreme Court, “Fallo ndm. 3598-2012", Santiago, 21 June 2012 [online] http://basejurisprudencial.poderjudicial.cl/.

9 See Supreme Court, “Fallo ndm. 11.299-2014", Santiago, 7 October 2014 [online] http://basejurisprudencial.poderjudicial.cl/.
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Box V.1
Amicus curiae is a procedural mechanism that allows anyone access to a court to supply Amicus curiae
legal or interdisciplinary arguments in the interests of providing effective legal protection (friend of the court)
for public interests, such as the environmental interest. Thus, amicus curiae, or friend of the in environmental

court, is a useful tool for channelling the right to participation, as established in Principle 10 legal proceedings

of the Rio Declaration on Environment and Development and enshrined in the constitutions
of the region's countries.

Anyone acting as an amicus curiae is a third party, whether a natural or legal person, and
does not claim or qualify to be a party to the case. Nor do they qualify as an expert witness,
since their intervention is voluntary and not requested by the judge or one of the parties.
Given that an amicus curiae becomes involved after proceedings have begun and is a third
party participating voluntarily rather than a party to the case, their arguments do not bind the
judge or affect judicialindependence. This is a valuable and useful tool despite its non-binding
character, since the contribution of the amicus curiae, if legally relevant, can serve to ensure
that court rulings are based on publicly considered arguments and give due consideration
to the public interest.

As a legal institution, amicus curiae provides an appropriate mechanism for fostering
citizen participation in environmental matters, specifically providing court access with a view
to effectively safeguarding environmental interests. Thus, the contribution of the amicus
curiae tends to open up and democratize the legal debate over safeguarding the public
environmental interest.

Source:Economic Commission for Latin America and the Caribbean (ECLAC).

In Honduras, the Office of the National Commissioner for Human Rights (CONADEH),
created in 1995 to guarantee the rights and freedoms recognized by the constitution, has
an environmental ombudsman’s service. In 2016 it dealt with a total of 41 complaints
over contraventions of the right to a healthy environment (including the right to water
and sanitation).™0

The lbero-American Federation of Ombudsmen (FIO), created 20 years ago, brings
together more than 75 national and subnational organizations, including ombudsmen,
attorney general’s offices and human rights commissions from 20 Ibero-American
countries, to create a forum in which these cooperate, share experiences and work
to promote, publicize and improve the institution of the ombudsman.™ The objectives
of the Caribbean Ombudsman Association, created in 1998, also include cooperation
and the sharing of experience to improve the work of ombudsmen and other human
rights agencies in the Caribbean.'?

Environmental law clinics associated with academic centres and universities have
also helped to facilitate access to specialized legal advice for individuals and groups
who struggle to gain recourse to justice in the region (see box V.2).

10 See Office of the National Commissioner for Human Rights (CONADEH), Informe Anual 2016 al Honorable Congreso Nacional
de la Republica, Tegucigalpa, 2017 [online] http://conadeh.hn/wp-content/uploads/2017/04/Informe-Anual-2016.pdf

1 See Ibero-American Federation of Ombudsmen (FIO) [online] http://www.portalfio.org/.

12 See Caribbean Ombudsman Association [online] http://caribbeanombudsman.org/.
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Box V.2
Latin America and the Caribbean: law clinics' contribution to access to justice in environmental matters and the training
of environmental law specialists

While the State is obviously responsible for guaranteeing access to justice in environmental matters by adopting such
affirmative measures as are needed to ensure that everyone can fully realize this right without discrimination of any kind,
law clinics associated with universities in the region are helping to facilitate access to justice by providing legal advice on
environmental matters for free or at low cost.

Law clinics operate with two general objectives: to train law students through supervised practice of their profession,
and to provide free legal assistance to vulnerable people, generating a large social impact.

With regard to the aim of training law students, the idea is not just for them to put into practice what they have learned
in their traditional education, but also to innovate educationally. Law clinics concentrate on helping students develop the
capabilities acquired or learned when activities relating to these capabilities are performed. Thus, the aim of clinics' legal
education is learning by doing, and they aim to impart professional and social skills and ethical values alike to their students
with a view to forming well-rounded lawyers. The unpaid work they do and the type of people they assist bring students
into contact with social reality so that they will be capable as lawyers of responding to its challenges and resolving ethical
conflicts as they arise with a sense for the public interest (Bloch, 2011; Londono, 2015).

As for the objective of providing free legal assistance, the centralidea is to serve the poor population in matters connected
with human rights and the public and collective interest, including environmental matters.

Law clinics specializing in environmental matters concentrate on providing support to communities that require technicaland
legal knowledge to claim their rights but lack easy access to this, as they specialize in legal environmental protection mechanisms
and concentrate on a particular body of environment-related technical knowledge. They can also represent citizens when these need
lawyers to initiate actions, and they bring to the fore the interdisciplinary factors that need to be considered in addressing environmental
problems and that communities would not otherwise be aware of, or at least not with the depth and degree of specialization of clinics.

The Environmental Law Clinic of the University of Chile, the Public Actions Group of the University of Rosario (Colombia)
and the Environmental Law Clinic of the Environment and Natural Resources Foundation (FARN) and the University of Buenos
Aires are some examples of clinics dealing with environmental matters in the region.

Source:Economic Commission for Latin America and the Caribbean (ECLAC), on the basis of . Blotch, “A global perspective on clinical legal education”, Education and
Law Review, No. 4, Barcelona, University of Barcelona, 2011 [online] http://revistes.ub.edu/index.php/RED/article/view/2206/2334; B. Londofio, Educacion
legal clinica y litigio estratégico en Iberoamérica, Bogotd, Editorial Universidad del Rosario, 2015 [online] http://repository.urosario.edu.co/bitstream/
handle/10336/12042/Educaci%C3%B3n%20legal %20c|%C3%ADnica.pdf?sequence=1.

The countries have also made progress in establishing bodies that can be appealed
to when access to information is refused, such as the Transparency Council in Chile and
the National Institute for Transparency, Access to Information and Protection of Personal
Data (INAI) in Mexico, of which mention has already been made (see chapter Ill).

An effective guarantee of access to justice in environmental matters requires a
framework of appropriate, swift and effective redress as well as remedial measures
such as restoration and compensation. In several countries of the region, the obligation
to restore environmental damage is enshrined in the constitution. In Argentina, the
constitution provides that “the prime obligation in the event of environmental damage
will be to remedy it as provided by law"” (art. 41). In Brazil, the constitution provides
that “those engaging in conduct and activities deemed harmful to the environment, be
the perpetrators physical or legal persons, shall be liable to criminal and administrative
penalties, independently of the obligation to restore the damage caused” (art. 225.3).
The constitution of Paraguay states that “any harm to the environment entails an
obligation to remedy or indemnify this” (art. 8).

Table V.3 details obligations of remedy and redress for environmental damage in
the environmental framework laws of the region’s countries and summarizes provisions
relating to civil liability for acts or omissions that harm the environment. In a number
of the region’s countries, it can be seen that the obligation to restore the environment
exists independently of any other type of penalty.
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Latin America and the Caribbean (18 countries). obligations of remedy and redress for environmental damage
in framework environmental laws

Argentina

Act No. 25675 of 2002

Art. 31:

“If two or more persons have collectively caused environmental damage, or it is not possible to determine
precisely the extent of the damage done by each, all concerned shall be jointly liable to make redress
to society.”

Bolivia (Plurinational
State of)

Regulations of the

Environment Act, No. 1333

of 1992

Art. 108:

“Those carrying out economic activities that cause environmental damage shall be liable to provide redress and
compensation for this, with the liability subsisting even after the activity giving rise to the damage has ended.”

Brazil Act No. 6938 of 1981 Art. 14:
“Without prejudice to the penalties set by federal, state and municipal legislation, failure to take the measures
necessary for the preservation or correction of damage and prejudice caused by degradation of the quality of the
environment will mean that the perpetrators [...]"

Chile Act No. 19300 of 1994 Art. 3:

(2010) “Without prejudice to the penalties prescribed by law, any person culpably or wilfully causing damage to the
environment shall be obliged to remedy this materially if possible, at their own expense, and to indemnify it as
prescribed by law.”

Colombia Act No. 1333 (2009) Art. 4
“Administrative sanctions relating to the environment have a preventive, corrective and compensatory function,
the aim being to ensure the effectiveness of the principles and goals laid down in the constitution, international
treaties, the law and regulations.
The function of preventive measures, for their part, is to prevent, impede or forestall the continuing occurrence
of an event, performance of an activity or existence of a situation that adversely affects the environment, natural
resources, the landscape or human health.”

Costa Rica Act No. 7554 of 1995 Art. 99:
“When environmental protection standards are contravened or conduct harmful to the environment as
clearly established in this Act occurs, the public administration shall apply the following protective measures
and penalties:
(g) The imposition of obligations to compensate the harm caused or stabilize the environment or

biological diversity.”
Cuba Act No. 81 of 1997 Art. 70:

“Any natural or legal person whose actions or omissions harm the environment shall be obliged to desist from
this conduct and remedy the damage and prejudices caused.”

Dominican Republic

Act No. 64 of 2000

Art. 169:

“Without prejudice to the penalties prescribed by law, any person harming the environment or natural resources
shall be objectively liable for any damage caused, in accordance with the Act and supplementary legal provisions.
They shall also be required to remedy it physically if possible, at their expense, and indemnify it in accordance
with the law ... Remedying the damage means restoring the situation to what it was prior to its occurrence,
where possible, and paying financial compensation for the damage and prejudice caused to the environment or
natural resources, to communities or to individuals.”

Ecuador Act No. 37 of 1999 Art. 43:
“Without prejudice to any other legal actions that may apply, the judge shall sentence the perpetrator of
the damage to pay indemnities to the community directly affected and to remedy the damage and prejudice
caused. The judge shall also sentence the perpetrator to pay the petitioner ten per cent (10%) of the value of
the indemnity.”
El Salvador Act No. 233 of 1998 Art. 96
“Whenever an administrative penalty is imposed, the perpetrator shall be ordered to remedy, make good
or redress the damage to the environment, being granted a reasonable time to do so. In the event of non-
compliance, Ministry-appointed experts shall determine the value of the investment required to meet
these objectives.
Certification of the appraisal and of the ruling ordering the damage to be remedied, made good or redressed
shall be enforceable against the perpetrator.”
Guatemala Decr_ee No. 68 of 1986_ Art. 31:
(Environmental Protection “The penalties ordered by the National Environment Committee for contraventions of the provisions of the Act
and Improvement Act) .
are as follows:
(g) Any other measures to correct and remedy the damage done and prevent the continuation of acts harmful to
the environment and natural resources.”
Honduras Decree No. 104 of 1993 Art. 87:

(General Environment Act)

“Any action or omission constituting an offence or administrative violation of environmental standards shall give
rise to the application of the following penalties:

(g) Reinstatement or restoration of the items and objects affected to their natural state, if possible.”
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Jamaica Act No. 9 of 1991 Art. 18
“Subject to the provisions of this section, where it appears to the Authority that the activities of an undertaking
in any area are such as to pose a serious threat to the natural resources or to public health, the Authority may
serve on the person who appears to have carried out or to be carrying out the activity, a notice ... specifying
the offending activity and requiring such steps as may be specified ... to restore the natural resources to their
condition before the activity took place.”

Mexico General Act on Ecological ~ Art. 203:

Balance and Environmental

“Without prejudice to the relevant criminal or administrative sanctions, any person polluting or harming the

Protection (1988) environment or adversely affecting natural resources or biodiversity shall be liable and shall be required to make

good the damage caused in accordance with the applicable civil legislation.”

Nicaragua Act No. 217 of 1996 Art. 152
“Any person damaging the environment by an action or omission shall be obliged to make good the damage
and prejudice caused to environmental resources, the balance of the ecosystem and people’s health and
quality of life.”

Panama Act No. 41 of 1998 Art. 108
“Any person using or exploiting a resource or conducting an activity in such a way as to cause harm to the
environment or human health shall be obliged to make good the damage caused, apply prevention and
mitigation measures and defray the associated costs.”

Peru Act No. 28611 of 2005 Art. 142:
“Any person using or exploiting a resource or carrying out an activity in such a way as to cause harm to the
environment, people’s quality of life, human health or property shall be obliged to defray the costs of damage
prevention and mitigation measures and those incurred in overseeing and monitoring the activity and any
prevention and mitigation measures adopted.”

Uruguay Act No. 16466 of 1994, Art. 4 of the Environment Act, No. 16466:

Act No. 17283 of 2000

“Without prejudice to any administrative and criminal penalties prescribed by the Act, any person responsible
for despoiling, destroying or polluting the environment in contravention of the provisions of the articles of
this Act shall have civil liability for all prejudices caused and shall be responsible for actions to restore the
environment, if this is physically possible. When the harm caused by the contravention is irreversible, the
perpetrator shall be responsible for measures to reduce it to a minimum or mitigate it to the greatest possible
extent, without prejudice to any administrative, civil or criminal liability arising therefrom.”

Art. 16 of the Environmental Protection Act, No. 17283:

“When the perpetrator delays or resists complying with the requirement of restoration, reduction or mitigation
prescribed in art. 4 of Act No. 16466 ... compliance may be enforced by applying for a court order or ex officio,
with the resulting costs to be met by the perpetrator.”

Source: Economic Commission for Latin America and the Caribbean (ECLAC).

The effective exercise of the right of access to justice in environmental matters
requires States to guarantee that proceedings will be fair, open, transparent and equitable.
This implies, among other things, equal, i.e. non-discriminatory treatment before the
law (UNEP 2015). States have sometimes responded by adopting measures to ensure
“equal footing” for specific individuals and groups. In Peru, for example, the Unified
Form for Judicial Administrative Procedures has been available since 2016 in Kichwa,
Aymara and Ashaninka to improve user accessibility in these indigenous languages.'3
Some practices designed to reflect the specific characteristics of environmental cases
in the region will now be analysed.

1. Legal standing for access to justice
in environmental matters

Legal standing is a person’s ability to access justice, whether in the judicial or
administrative system, in order to seek protection or recognition of a right. In traditional
liability proceedings, those who are directly affected by a damage or prejudice and have

13 See £l Peruano, “Resolucion administrativa nim. 307-2016-CE-PJ”, Lima, 30 November 2016 [online] http://busquedas.elperuano.
com.pe/normaslegales/aprueban-uso-del-formulario-unico-de-tramites-administrativ-resolucion-administrativa-no-307-2016-
ce-pj-1462311-2/.



Access to information, participation and justice in environmental matters... Chapter V . m

a legitimate interest, or their heirs and legal representatives, have legal standing. In
environmental matters, however, it is sometimes difficult to determine who is directly
affected, and this creates what have been called supraindividual interests, including
diffuse, collective and homogeneous individual interests.™

Diffuse interests pertain to a group of undetermined individuals linked by a de
facto situation (normally connected with the defence of a legal good, in this case an
environmental one). From the procedural point of view, the interest is supraindividual,
i.e. it belongs to any member of this indeterminate group, but must be exercised by
one of them. Collective interests, meanwhile, are the likewise transindividual interests
that belong to a group of persons linked by a legal relationship.™

Accordingly, and given the peculiarities of environmental law, the countries have
begun to establish broad or general standing to sue over environmental damage.
The idea is for anyone to be able to object to illegal acts in environmental matters
without having to prove they are directly affected.'®This direct interest exception rests
on the fact that what are being asserted are collective or diffuse rights that belong
not only to the victim but to a whole social grouping linked by either a de facto or a
legal relationship.

The countries have responded to this challenge by introducing, for example, actio
popularis, which entitles any physical or legal person to bring an action for the purpose
of safeguarding and protecting a legal good. This type of action has been included in
regulatory frameworks, whether in the constitution (Brazil: art. 5; Colombia: art. 88;
Peru: art. 200; Plurinational State of Bolivia: art. 135), environmental laws (Ecuador: art.
28 of the Environmental Management Act and art. 16 of the Environmental Pollution
Prevention and Control Act; Honduras: art. 90 of the General Environment Act; Mexico:
art. 190 of the General Act on Ecological Balance and Environmental Protection) or
specific laws (Brazil: Act No. 7347 of 1985; Colombia: Act No. 472 of 1998; Peru: Act
No. 28237 of 2004).

As table V.4 shows, the countries have established different types of constitutional
actions (action for protection, remedy of protection, injunctive relief, access to public
information, and others) with a view to guaranteeing diffuse and collective rights.
General environment laws and other related ones have also included guarantee
mechanisms that create broad standing for action when environmental rights are
infringed. Box V.3 presents developments in jurisprudence regarding broad standing
in the English-speaking Caribbean.

4 Diffuse interests: transindividual interests, indivisible in nature, pertaining to undetermined persons linked by the same de facto
circumstances; collective interests: transindividual interests, indivisible in nature, pertaining to a group, category or class of
determined or easily determinable persons, linked to one another or to the opposing party by an underlying legal relationship;
homogeneous individual interests: interests arising from a common origin (Gonzélez and Pefia, 2015, p. 125).

5 See Gonzalez and Pefia (2015).

16 This is one of the UNEP Bali Guidelines. Guideline 18: States should provide broad interpretation of standing in proceedings
concerned with environmental matters with a view to achieving effective access to justice.
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Table V.4

Latin America and the Caribbean: legal standing in constitutions, general environment laws and other statutes

Country

Constitutional treatment

Treatment in general environmental
laws and other regulations

Antiguaand  Art. 18: “If any person alleges that any of the provisions of sections 3 to 17 (inclusive) of this Constitution
has been, is being or is likely to be contravened in relation to him ..., then, without prejudice to any other
action with respect to the same matter that is lawfully available, that person (or that other person) may

Barbuda

apply to the High Court for redress.”

Environmental Protection and Management
Act (No. 11 of 2015), art. 97

Argentina

Art. 43: "Any person may bring a rapid and expeditious action of amparo, provided no more suitable legal
recourse exists, against any act or omission by the government or private individuals that may presently
or imminently impair, restrict, alter or jeopardize, in a manifestly arbitrary or illegal manner, rights and
guarantees recognized by this Constitution, a treaty or a law. In the proceedings, the judge may rule that
the law used to justify the harmful act or omission is unconstitutional.

Such action against any form of discrimination and in relation to rights protecting the environment,
competition, users and consumers, and to rights of collective application in general, may be brought by
the affected party, the ombudsman and legally registered associations pursuing these ends, with the
requirements and forms of organization of the action to be as determined by law.”

General Environment Act (No. 25675), art. 30

Bahamas

Art. 28: “If any person alleges that any of the provisions of Articles 16 to 27 (inclusive) of this Constitution
has been, is being or is likely to be contravened in relation to him then, without prejudice to any other
action with respect to the same matter which is lawfully available, that person may apply to the Supreme

Court for redress.”

Environmental Health Services Act (1987),
art. 17.2.g

Barbados

Art. 24: "If any person alleges that any of the provisions of sections 12 to 23 has been, is being or is likely
to be contravened in relation to him ... then, without prejudice to any other action with respect to the
same matter which is lawfully available, that person ... may apply to the High Court for redress.”

Emergency Management Act
(No. 20 of 2006), art. 27

Belize

Art. 20: “If any person alleges that any of the provisions of sections 3 to 19 inclusive of this Constitution
has been, is being or is likely to be contravened in relation to him ..., then, without prejudice to any other
action with respect to the same matter which is lawfully available, that person (or that other person) may
apply to the Supreme Court for redress ... Any person aggrieved by any determination of the Supreme
Court under this section may appeal therefrom to the Court of Appeal.”

Environmental Protection Act
(No. 22 of 1992), art. 40

Bolivia
(Plurinational
State of)

Art. 34: “Any person, acting individually or as the representative of a community, is entitled to take legal
action in defence of the right to the environment, without prejudice to the obligation of public institutions
to act ex officio when harm is done to the environment.”

Art. 135: “Collective redress may be sought against any act or omission by the authorities or by individual
or collective persons who contravene or threaten to contravene collective rights and interests relating to
public property, spaces, safety and health, the environment and the like recognized by this Constitution.”

Environment Act (No. 1333), art. 102

Brazil

Art. 5: “Everyone is equal before the law, without distinction of any kind, and Brazilians and foreigners
resident in the country are guaranteed the inviolability of the right to life, liberty, equality, security and
property, as follows: any citizen may legitimately bring an action for collective redress with a view to
reversing an act harmful to public property or the property of any body owned wholly or in part by the
State, to administrative ethics, to the environment or to the historical and cultural heritage, and the
plaintiff will be exempt from legal costs and other costs usually awarded against the unsuccessful party,

except where there is demonstrated bad faith.”

Art. 225: “Everyone is entitled to an ecologically balanced environment, this being a good for the common
use of the people that is essential for a healthy quality of life, and it is the responsibility of the public
authorities and the community to protect and preserve it for present and future generations.”

National Environmental Policy Act (No. 6938),
art. 14.1

Collective Redress Act (No. 4717 of 1965)

Public Civil Action for Environmental Damage
Act (No. 7347 of 1985), art. 5

Chile

Art. 20: “Any person deprived of or disturbed or threatened in the legitimate exercise of established rights
and guarantees because of arbitrary or illegal acts or omissions ... may apply for redress personally, or
anyone else may apply on their behalf, to the appropriate appeals court, which shall immediately adopt
such measures as it deems necessary to re-establish the rule of law and ensure due protection for the
affected party, without prejudice to any other rights the latter may assert before the authority or the

appropriate courts.

A remedy of protection may also be sought in the case provided for in art. 19.8, when the right to live in
an unpolluted environment is affected by an illegal act or omission attributable to a determined authority

or person.”

Environmental Framework Act (No. 19300),
arts. 53 and 54

Act creating Environmental Courts
(Act No. 20600 of 2012), art. 18

Colombia

Art. 40.6: “Any citizen is entitled to participate in the make-up, exercise and oversight of the public
authorities. To assert this right they may: bring public actions in defence of the Constitution and the law.”

Art. 88: “The law shall regulate actions for collective redress to protect collective rights and interests
relating to public property, spaces, security and health, administrative ethics, the environment, free
economic competition and the like as defined therein.

It shall also regulate actions arising from damages caused to more than one person, without prejudice to

the relevant individual actions.

In addition, it shall define cases of objective civil liability for harm to collective rights and interests.”

Law creating the Ministry of the Environment,
reorganizing public sector responsibilities for
managing and conserving the environment
and renewable natural resources, organizing
the National Environmental System (SINA)
and establishing other provisions (Act No. 99),
arts. 69 and 75

Act No. 472 of 1998 developing art. 88 of

the Constitution in relation to the exercise
of actions for collective and group redress
and establishing other provisions, arts. 12,
13and 14

Costa Rica

Art. 41: "Anyone must be able to obtain legal redress for any abuse or damage to their person, property or
moral interests. Justice must be done swiftly, fully, unstintingly and in strict accordance with the laws.”

Art. 50: “The State shall seek the greatest welfare of all the country’s inhabitants, organizing and
encouraging production and the most suitable distribution of wealth.

Everyone is entitled to a healthy and ecologically balanced environment. Accordingly, everyone is entitled
to take legal action over acts that infringe this right and to seek redress for the harm caused.

The State shall guarantee, uphold and preserve this right.
Liabilities and penalties shall be as prescribed by law.”

Biodiversity Act (No. 7788 of 1998), art. 105

Organic Law of the Attorney General's
Service (Act No. 6815 of 1982), art. 3.h
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Table V.4 (continued)

Country

Constitutional treatment

Treatment in general environmental
laws and other regulations

Cuba

Art. 26: “Any person suffering harm or prejudice wrongfully caused by officials or agents of the State in
the exercise of the functions belonging to their positions is entitled to bring a complaint and obtain the
appropriate redress or indemnity in the manner prescribed by law.”

Art. 63: “Any citizen is entitled to address complaints and petitions to the authorities and to receive the
appropriate attention or responses within a reasonable time, as prescribed by law.”

Environment Act
(No. 81 of 1997), art. 71

Dominica

Art. 16: “If any person alleges that any of the provisions of sections 2 to 15 (inclusive) of this Constitution
has been, is being or is likely to be contravened in relation to him ... then, without prejudice to any other
action with respect to the same matter which is lawfully available, that person ... may apply to the High
Court for redress.”

Environmental Health Services Act
(No. 8 of 1997), art. 17

Dominican
Republic

Art. 69: “Any person is entitled in the exercise of their legitimate rights and interests to secure effective
judicial protection, respecting due process as constituted by the minimum guarantees established below ..."

Art. 72: "Action of amparo. Any person is entitled to apply to the courts by an action of amparo, in

their own right or through someone acting on their behalf, for the immediate protection of such of

their fundamental rights as are not protected by habeas corpus when these are infringed or threated

by the action or omission of any public authority or by private individuals, in order to enforce a law or
administrative act and thereby guarantee collective and diffuse rights and interests. By law, this shall be
a priority oral, summary, public procedure that is free of charge and not subject to formalities.”

General Act on the Environment and Natural
Resources (Act No. 64), arts. 178 and 179

Ecuador

Art. 71: “Any person, community, people or nationality may require the public authorities to enforce
the rights of nature. To apply and interpret these rights, the relevant principles of the Constitution shall
be observed.”

Art. 397: “To guarantee the individual and collective right to live in a healthy and ecologically balanced
environment, the State undertakes to: allow any natural or legal person, community or human group to
take legal action and apply to legal and administrative bodies, without prejudice to their direct interest,
in order to secure from them effective protection for the environment, including the possibility of applying
for injunctions to put an end to the threat or harm to the environment that the litigation concerns. The
burden of proving that no potential or actual damage exists shall fall upon the party conducting the
activity or the defendant.”

Environmental Management Act (No. 37),
arts. 28, 42 and 43

Environmental Pollution Prevention and
Control Act, art. 16

El Salvador

Art. 247: "Any person may bring a suit for amparo before the Constitutional Chamber of the Supreme
Court of Justice for violation of the rights granted by this Constitution.”

Environment Act (Decree No. 233), art. 101

Grenada

Art. 16: “If any person alleges that any of the provisions of sections 2 to 15 (inclusive) of this Constitution
has been, is being or is likely to be contravened in relation to him ... then, without prejudice to any other
action with respect to the same matter which is lawfully available, that person. .. may apply to the High
Court for redress.”

Physical Planning and Development Control
Act (No. 25 of 2002), art. 35

Guatemala

Art. 29: “Every person has free access to the courts, services and offices of the State to bring actions and
assert their rights in accordance with the law.”

Art. 265: “The remedy of amparo is instituted to protect persons against threats of infringements on their
rights or to restore the exercise of these once the infringement has occurred. There is no sphere in which
amparo cannot operate, and it shall be applicable whenever the acts, rulings, dispositions or laws of the
authorities imply a threat to or a restriction or infringement of the rights guaranteed by the Constitution
and the laws.”

Environmental Protection and Improvement
Act (Decree No. 68-86), art. 37

Guyana

Art. 133: “(1) An appeal to the Court of Appeal shall lie as of right from decisions of the High Court in the
following cases, that is to say,

(a) final decisions in any civil or criminal proceedings on questions as to the interpretation of this
Constitution; and

(b) final decisions given in exercise of the jurisdiction conferred on the High Court by article 153 (which
related to the enforcement of fundamental rights and freedoms).

Art. 153: (1) ... if any person alleges that any of the provisions of articles 138 to 151 (inclusive) has been,
is being or is likely to be contravened in relation to him ..., then, without prejudice to any other action
with respect to the same matter which is lawfully available, that person (or that other person) may apply
to the High Court for redress.”

Environmental Protection Act
(No. 11 of 1996), arts. 11.3 and 48

Haiti

Art. 207: “The purpose of the Office of Citizen Protection is to protect all individuals against any form
of abuse by the government. Its intervention on behalf of any complainant is without charge, whichever
court may have jurisdiction.”

Honduras

Art. 183: “The State recognizes the guarantee of amparo. Consequently, any aggrieved person or anyone
acting on their behalf is entitled to bring a suit for amparo:

(1) to be maintained or restored in the enjoyment of the rights or guarantees prescribed in the
Constitution; and

(2) to obtain a ruling in specific cases that a regulation, deed, act or resolution of an authority does not
bind the appellant and is inapplicable because it infringes, diminishes or distorts any of the rights
recognized by the Constitution.”

General Environment Act
(Decree No. 104/93), arts. 80 and 90

Jamaica

Art. 19: “(1) If any person ,alleges that any of the provisions of this Chapter has been, is being or is likely
to be contravened in relation to him, then, without prejudice to any other action with respect to the same
matter which is lawfully available, that person may apply to the Supreme Court for redress.

(2) Any person authorized by law, or, with the leave of the Court, a public or civic organization, may
initiate an application to the Supreme Court on behalf of persons who are entitled to apply under
subsection (1) for a declaration that any legislative or executive act contravenes the provisions
of this Chapter.

(5) Any person aggrieved by any determination of the Supreme Court under this section may appeal
therefrom to the Court of Appeal.”

Natural Resources Conservation Authority Act
(No. 9 of 1991), art. 36
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Table V.4 (concluded)

Treatment in general environmental

Country Constitutional treatment laws and other regulations

Mexico Art. 107.1: “Amparo proceedings shall always proceed at the request of an aggrieved party, by which is General Act on Ecological Balance and
meant someone claiming to possess a right or a legitimate individual or collective interest, provided they  Environmental Protection, arts. 180 and 190
assert that the act complained of contravenes rights recognized by this Constitution and thereby affects  Faderal Environmental Liability Act

their legal sphere, either directly or by virtue of their special situation vis-a-vis the legal order.” arts. 28 and 54
Nicaragua  Art. 45: “Persons whose constitutional rights have been or risk being violated may lodge an appeal of General Act on the Environment and Natural
habeas corpus or amparo where appropriate, in accordance with the Amparo Act.” Resources (Act No. 217), arts. 2 and 147
Panama Art. 41: "Everyone is entitled to present public servants with respectful petitions and complaints for General Environment Act, arts. 110 and 106

reasons of social or private interest, and to have these speedily resolved.”

Art. 54: "Any person against whom any public servant issues or executes an administrative injunction that
breaches the rights and guarantees enshrined in the Constitution shall be entitled to have the injunction
revoked at their own or anyone else’s request.

The action of amparo to uphold the constitutional guarantees to which this article refers shall be heard by
the courts in a summary procedure.”

Paraguay Art. 38: "Every person is entitled, individually or collectively, to demand measures from the public -
authorities to defend the environment, the integrity of natural habitats, public health, the nation's cultural
heritage, consumer interests and such other interests as, by their legal nature, belong to the community
and affect people’s quality of life and the collective patrimony.”

Art. 134: “Any person who holds that they have been or are in imminent danger of being seriously
affected in their rights or guarantees as enshrined in the Constitution or the law by a manifestly unlawful
act or omission of an authority or a private individual, and who cannot seek redress through the ordinary
channels because of the urgent nature of the case, may apply for an amparo ruling from the competent
magistrate. The procedure will be short, summary, free of charge and collectively applicable in the cases
provided for by law.”

Peru Arts. 200.2 and 200.5: “The action of amparo, whose purpose is to remedy an act or omission by any General Environment Act (No. 28611), art. 143
authority, official or person that infringes or jeopardizes the other rights recognized by the Constitution,
with the exception of those indicated in the following subsection. It cannot be brought against statutory
provisions or judicial rulings issuing from regular proceedings ...

Action for collective redress, which may be taken against regulations, administrative rules and

resolutions and decrees of a general character on the grounds that they contravene the constitution and
the law, whichever authority issues them.”

SaintKitts  Art. 96: “Any person who alleges that any provision of this Constitution ... has been or is being National Disaster Management Act
and Nevis  contravened may, if he or she has a relevant interest, apply to the High Court for a declaration (No. 5 of 1998), art. 30
and for relief. Development Control and Planning Act
(No. 14 of 2000), art. 75

Saint Art. 16: “If any person alleges that any of the provisions of sections 2 to 15 inclusive of this Constitution  Environmental Health Services Act
Vincent has been, is being or is likely to be contravened in relation to him ..., then, without prejudice to any other (No. 14 of 1991), arts. 10.7 and 17.1
and the action with respect to the same matter that is lawfully available, that person (or that other person)may  Town and Country Planning Act
Grenadines  apply to the High Court for redress.” (No. 45 of 1992), arts. 18 and 27

Saint Lucia  Art. 16: “If any person alleges that any of the provisions of sections 2 to 15 inclusive has been, is being Land Conservation and Improvement Act
or is likely to be contravened in relation to him or her ..., then, without prejudice to any other action with ~ (No. 10 of 1992), art. 16
respect to the same matter which is lawfully available, that person (or that other person) may apply to the
High Court for redress.”

Suriname = --
Trinidad and  “Art. 14: For the removal of doubts it is hereby declared that if any person alleges that any of the Environmental Management Act (No. 3 of
Tobago provisions of this Chapter has been, is being, or is likely to be contravened in relation to him, then without 2000), art. 69
prejudice to any other action with respect to the same matter which is lawfully available, that person may jdicial Review Act {No. 60 of 2000), art
apply to the High Court for redress by way of originating motion.” 59b ’ T
Uruguay Art. 258: A declaration that a law is unconstitutional and the provisions affected by it are inapplicable ~ --
may be sought by anyone considering themselves to be affected in their direct, personal and legitimate
interest: (1) by way of an action, which must be brought before the Supreme Court of Justice; (2) by way
of an objection, which may be filed in any judicial proceedings.”
Venezuela  Art. 27: “Any person is entitled to protection from the courts in the enjoyment and exercise of their Organic Environmental Act
(Bolivarian  constitutional rights and guarantees, even those of a personal nature that are not expressly included in (Act No. 5833), art. 43
Republic of)  this Constitution or in international human rights instruments. Penal Environmental Act (2012), art. 21

The proceedings of an action for constitutional amparo shall be oral, public, brief, free of payment and not
subject to formalities, and the competent judicial authority shall be empowered to immediately restore
the legal situation infringed upon or the closest possible situation to it. The action may be heard at any
time and the court shall give it preference over any other business.

An action of amparo to protect liberty or safety may be brought by any person, and the arrested person
shall be placed in the custody of the court immediately, without delay of any kind.”

Source: Economic Commission for Latin America and the Caribbean (ECLAC), on the basis of the constitutions and laws of the respective countries.
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Box V.3
Jurisprudence in the English-speaking Caribbean has traditionally adopted a restrictive Developments
interpretation of the private or personal interest rule for access to justice, construing it as the in jurisprudence
sufficient or relevant interest required for an action to be brought. However, there has been concerning broad

standing in the English-

a recent tendency in the subregion to ease this rule in cases of an environmental nature, X .
speaking Caribbean

thereby obviating one of the greatest barriers to access to environmental justice. Thus, not
only affected communities but also associations and non-governmental organizations (NGOs)
acting in defence of the environment have been recognized as having broad standing, with
their interest deemed relevant and sufficient in environmental cases.

Perhaps the most paradigmatic case in this respect is No. BZ 2002 SC 14, in which a
partnership of nine environmental organizations brought an action against the building of a
dam on the Macal river in Belize on the grounds that several provisions of the environmental
impact assessment law had been breached, including public participation and information
rules. The Supreme Court of Belize was categoricalin recognizing that these organizations had
standing because they had a sufficient and relevant public interest, transcending the issue of
whether they were strictly affected. The Court concluded that the partnership was particularly
well qualified and positioned to bring the case because it represented affected communities
and had interests that went beyond private concerns in defence of the environment.

There have been similar cases in Jamaica and Trinidad and Tobago, where a broadening
of legal standing has enabled environmental groups and organizations to access justice to
safeguard their legitimate rights. Thus, the non-profit NGO Jamaica Environment Trust was
recognized as having standing to lodge an objection to the development of a hotel complex
at Pear Tree Bottom. Similarly, People United Respecting the Environment (PURE), a public
interest grouping, was able to apply for a judicial review of the authorization for an aluminium
smelter in La Brea (Trinidad and Tobago).

Source: Economic Commission for Latin America and the Caribbean (ECLAC).

2.  Reversal of the burden of proof

The general rule for tort liability is that it is up to the injured party to prove the damage
and demonstrate its extent and magnitude. A difficulty that arises specifically in the
environmental sphere, however, lies in the complexity of proving environmental damage
and the causal connection. It can sometimes be difficult to isolate the damage when
there are a number of causes and the effects are cumulative or occur at some distance in
space and time. Furthermore, the perpetrator of the damage usually has more technical
and scientific information about the activities causing it." This is compounded by the
expense to the victim of gathering evidence. All this may constitute a de facto barrier
to accessing justice.

For this reason, some countries have made provision to reverse the burden of
proof so that the party allegedly responsible for the damage must prove that there
was no such damage, or to establish a presumption of guilt for the perpetrator, who
must rebut it with legally admissible evidence. This ensures that a lack of resources
and information is not an obstacle to halting the damage or allotting liability.

Provision has been made for reversal of the burden of proof in countries such as
Argentina, Ecuador and El Salvador. In Argentina, this has been done by a combination
of articles 28 (objective liability for environmental damage) and 29 (which provides that
exoneration from liability for damage occurs only when a third party proves to have
been responsible for it) of the General Environment Act. In Ecuador, article 3971 of

7" See Environment and Natural Resources Commission, “Temas selectos de medio ambiente”, Mexico City, November 2010
[online] http://www.diputados.gob.mx/documentos/temas.pdf.
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the constitution states that the burden of proving the absence of potential or actual
damage shall fall upon the party conducting the activity or the defendant.’® In El
Salvador, article 102.b of the 1998 Environment Act states that the burden of proof in
environmental proceedings is to fall upon the defendant, with the judge ordering the
relevant technical studies on which to base his or her ruling.

Another burden of proof doctrine that has been making headway in countries such as
Argentina and Brazil is that of the dynamic burden of proof (also known as the duty or principle
of solidarity), whereby the burden of proof falls upon the party best placed to provide it.°

3. Removal or reduction of financial
and other barriers

To ensure that access to justice in environmental matters is not prohibitively expensive,
countries have begun to establish assistance mechanisms to remove or reduce financial
and other barriers. The legal rule that “costs follow the event” has been balanced by
other rules limiting costs and ensuring these are reasonable and not prohibitive, such
as cost caps, legal presumptions against cost awards, protective cost orders, legal
aid (particularly for poor or vulnerable litigants), financial assistance for scientific and
technical expertise through court-appointed experts or State laboratories, waivers and
cost recovery mechanisms, and removal of bonding requirements for security in the
case of injunctions, among others (UNEP 2015, p. 117).

In Mexico, article 29 of the Federal Environmental Liability Act stipulates that “except
in the cases provided for by articles 23 and 28 of the present Act, no party shall have
legal costs and expenses awarded against them'”

In Colombia, article 19 of Act No. 472 of 1998 developing article 88 of the Constitution
in relation to the exercise of actions for collective and group redress and establishing other
provisions provides for a poverty amparo, stating that the judge may apply this where
appropriate in accordance with the Code of Civil Procedure, or when the Ombudsman
or his or her deputies explicitly so request. It adds that where a poverty amparo is
applied, the cost of commissioning expert reports is to be met by the Collective Rights
and Interests Defence Fund once created. The defendant shall reimburse these costs
to the Fund at the same time as settling other legal costs, if found against.

In Brazil, article 18 of Act No. 7347 on Public Civil Action (1985) states that, in the
actions covered by the Act, no advances are to be paid on costs, emoluments, expert
fees or any other expense, nor are lawyers’ fees or legal costs and expenses to be
awarded against the association bringing the claim unless bad faith is demonstrated.

In Argentina, article 32 of Act No. 25675 provides that there will be no restrictions of
any kind on access to jurisdiction over environmental matters. This formula is accepted
in court proceedings to obviate payment of access fees or costs for litigants in cases
of this kind. Similarly, article 14 of the constitution of the City of Buenos Aires provides
that actions for amparo are to be free of charge for plaintiffs, unless the action can be
shown to have been brought frivolously and maliciously.

Article 42 of Act No. 20600 creating Environmental Courts in Chile establishes
that, exceptionally, the court may wholly or partially exempt a party from payment of
the expert’s fee when it considers that party to be unable to afford it.

18 Constitution of Ecuador, art. 397: “the State undertakes to: allow any natural or legal person, community or human group to

take legal action and apply to legal and administrative bodies, without prejudice to their direct interest, in order to secure from
them effective protection for the environment, including the possibility of applying for injunctions to put an end to the threat
or harm to the environment that the litigation concerns. The burden of proving the absence of potential or actual damage shall
fall upon the party conducting the activity or the defendant.”

9 See, for example, Cafferatta (2004), Cappelli (2017) and Peyrano (2008).
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In Panama, article 117 in chapter Il (Civil Action) of the General Environment Act
(No. 41 of 1998) establishes that legal actions undertaken by the State, municipalities,
NGOs and private individuals for the purpose of upholding the right to a healthy
environment shall be conducted following the summary procedure and shall not give
rise to legal costs, except in the case of frivolous claims.

In Trinidad and Tobago, the Judicial Review Act leaves it up to the judge to
determine costs and allows these to be waived unless the application is frivolous or
vexatious (art. 7.8).

4. Alternative conflict resolution methods

Another positive development in the direction of guaranteeing access to environmental
justice has been the gradual inclusion of prior steps or alternatives to judicial or
administrative proceedings to resolve disputes. Examples include negotiation, mediation,
reconciliation and arbitration.2® The main benefits include the possibility of arriving at
broadly accepted and thereby potentially long-lasting solutions (UNEP 2015, p. 131).

In Argentina, Act No. 26589 on mediation and binding arbitration has the aim of
establishing and regulating dialogue between the parties prior to court action. While
the Act is of a general character, it applies to environmental proceedings.

In Mexico, the Federal Environmental Liability Act permits such alternative dispute
resolution mechanisms. Article 47 states that any person is entitled to resolve legal
and social disputes arising out of damage to the environment through collaborative
channels that give priority to dialogue and facilitate resolution options that are more
environmentally and socially positive. Nonetheless, article 48 of the Act limits this
by establishing that “all or some of the differences arising between the persons and
institutions referred to in the previous article over circumstances surrounding damage
to the environment, protection of the right to an environment suitable for people’s
development and well-being, environmental redress and compensation obligations,
and actions, applications and the withdrawal of charges to which court proceedings
for environmental liability relate may be dealt with by alternative dispute resolution
mechanisms provided that ethical standards and the rights of third parties are unaffected
and that environmental laws, public order arrangements and the international treaties
to which Mexico is a party are not contravened’ This makes it explicit that agreements
cannot breach environmental laws. The Act also refers to the possibility of using
alternative conflict resolution mechanisms in criminal matters, and article 51 indicates
that alternative mechanisms used in cases of behaviour constituting a criminal offence
shall have the purpose of securing redress through the involvement of the victim or
injured party and the alleged perpetrator to seek a solution for disputes arising from
the event characterized as a crime.

Article 152 of Peru’s General Environment Act states that “determined or
determinable environmental disputes or claims turning on economic or other rights at
the free disposal of the parties may be submitted to arbitration and reconciliation” As
can be seen, the same limitation is established as in the case of Mexico, since these
agreements can only be arrived at in relation to economic rights or other rights at the
free disposal of the parties, meaning that agreements that contravene environmental
laws cannot be adopted. This same article 152 lists particular cases that can be submitted
to arbitration:

e Determination of the amounts of indemnification for environmental damage or
crimes against the environment and natural resources.

20 See UNEP (2015) for a detailed description of these alternative methods.
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e Determination of obligations of redress that may arise from an administrative
proceeding, whether monetary or otherwise.

e Disputes arising in the execution and implementation of natural resource access
and exploitation contracts.

e Clarification of limitations on ownership rights existing prior to the creation and
implementation of a protected area of a national character.

e Conflicts between users with overlapping and incompatible rights over areas or
resources subject to environmental land use or zoning provisions.

In Brazil, Act No. 7347 on Public Civil Action of 1985 (article 6.5) establishes that
public bodies with the necessary powers (such as the Federal Prosecution Service)
may accept a commitment by the interested parties to adapt their behaviour to what
the law requires via judgements that will have extrajudicial executive effect. A deferred
prosecution or behaviour adjustment agreement (termo de ajuste de conduta) is an
instrument whose purpose is to prevent the continuance of an illegal situation, provide
redress for damage to a collective right and avoid legal action.

InTrinidad and Tobago, the Environmental Management Act (No. 3 of 2000) establishes
that, in performing its functions, the environmental authority shall facilitate cooperation
among persons and manage the environment in a manner which fosters participation
and promotes consensus, not least by encouraging and itself employing appropriate
methods to avoid or expeditiously resolve disputes using alternative dispute resolution
mechanisms (articles 16.2 and 84.3).

There are also instances of negotiation and agreement over the penalties imposed,
the idea being to favour a system of reconciliation in which incentives and constructive
proposals for solutions are the prevailing compliance mechanisms. This is expressed
in article 38 of Mexico's Federal Environmental Liability Act, which states that “once
the guilty verdict becomes final and enforceable, the judge shall notify the parties that
within a period of thirty days they are to state their positions on:

e The form, terms and amounts of material environmental redress for the damage
caused to the environment by which they mean to meet these obligations;

e The total or partial impossibility of providing material environmental redress
for the damage, and consequently the form, place and scope of full or partial
environmental compensation; and

e The proposed time periods for the party responsible to meet its obligations.

If the parties reach an agreement on the points set out in this article, they may
formulate a joint proposal.”

The ombudsman’s services and national human rights institutions analysed earlier may
also deal with dispute resolution through non-judicial and non-administrative channels.

5. Geographical coverage

Geographical coverage is an important consideration in large countries or those with areas
that are hard to reach. Long distances can mean that access to justice is prohibitively
expensive and time-consuming. Brazil's response to this challenge has been itinerant
justice. A number of state-level courts have put together itinerant justice teams who
travel by bus or boat to remote or hard-to-reach areas. These teams are made up of
judges, prosecutors, defence attorneys, conciliators and other professionals. In 2004,
itinerant justice became obligatory. A constitutional amendment established that all
the courts in the country had to draw up itinerant justice projects (IPEA, 2015).
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B. Challenges

The main challenges for access to environmental justice in the region include limitations
on the ability to initiate legal or administrative proceedings. The limitation of standing to
persons directly affected or having a relevant interest, together with other requirements,
such as being registered or having a particular type of legal personality, can place major
barriers in the way of environmental justice. Consequently, it is vital to ensure wide
and effective access to legal, administrative or other mechanisms.

There is an open debate in the region about who should advocate for the rights
of nature. In Ecuador, the constitution endows nature with rights and article 71 states
that any person, community, people or nationality can demand that the public authority
enforce the rights of nature. In Colombia, a recent judgement by the Constitutional
Court recognizes the river Atrato and its basin and tributaries as an entity with a right to
protection, conservation, maintenance and restoration, for which the State and ethnic
communities are responsible.?’

The cost of environmental litigation, whether the proceedings are administrative,
judicial or of some other kind, remains a constraint when it comes to ensuring the
broadest possible right to access to justice. Costs that are unreasonable and prohibitive
need to be avoided, both in access to the justice system and in the proceedings
themselves, which can entail copious expenditure on expert reports, evidence or bonds.
An example of this are the Caribbean countries operating within the English tradition,
whose system routinely requires large bonds from those applying for preventive
measures or injunctions.

As with other issues of public interest, access to justice in environmental matters
depends in large measure on the existence of support platforms for environmental
litigation in the public interest. Different studies in the literature on legal activism,
access to justice and social change have brought to light the relationship between
citizens’ access to the courts for issues of public interest and the development of
support platforms for litigation of this kind. Having lawyers willing to take on public
interest cases and the financing needed to cover minimum litigation costs are two
of the components of these support platforms identified in the specialist literature.??

The active environmental role played by the Federal Prosecution Service in Brazil
and the Ombudsman’s Office in Argentina is a good example of the way the existence
of organizations (in the public sector in this case) has opened up access to justice
for social groups that would otherwise have struggled to bring their environmental
demands before the courts.

Countries need to move forward with the establishment of measures to help
the low-income population obtain access to justice without being constrained by
cost. A salient development was the creation of the Collective Rights and Interests
Defence Fund set up under Act No. 472 in Colombia. Another unmet challenge is to
fully integrate indigenous communities into the social model so that membership of
one of these communities is not a limiting factor in access to justice. The publication
of Peru’s Unified Form for Judicial Administrative Procedures in indigenous languages
is a step in this direction.

To guarantee the right of access to justice in environmental matters, the countries
have set up a number of judicial and non-judicial bodies with specialist knowledge in
environmental matters over recent decades. In this context, it has been argued that

21 See Constitutional Court of Colombia, “Sentencia T-622/16", Bogoté, 2016 [online] http://www.corteconstitucional.gov.co/

relatoria/2016/t-622-16.htm.
See, for example, C. Epp, The Rights Revolution. Lawyers, Activists and Supreme Courts in Comparative Perspective, Chicago,
University of Chicago Press, 1998.
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environmental courts can become a more efficient and expeditious alternative to
traditional courts for dispute resolution. Offering specialized attention, being thoroughly
acquainted with environmental laws and having greater scientific knowledge, they can
provide faster and less costly solutions to people’s environmental claims (Pring and
Pring, 2016). Good geographical distribution is also necessary to ensure access for
people living in more isolated conditions.

The countries need to continue to move forward with the establishment of
alternative environmental conflict resolution mechanisms. The lack of these has created
a tendency towards the judicialization of environmental conflicts, which adds large costs
and delays and does not always lead to acceptable or sustainable solutions for the
different interest groups. This subject is dealt with in chapter VI. A further challenge is
the need to improve the mechanisms used to publicize information on access to and
the content of environmental justice in the countries, e.g. by setting up information
systems for legal and administrative procedures and rulings in environmental matters.

Suggested reforms to improve access to environmental justice in the region have
included removing obstacles to the prosecution of environmental crimes; recognizing
diffuse and collective environmental interests in court and administrative procedures;
making the requirements of citizen participation and the use of consultation mechanisms
enforceable in the courts; having courts, public prosecution services and ombudsman’s
services that specialize in environmental matters and ensuring these are well distributed
geographically; ensuring that activities harmful to the environment or health can be
halted; giving consideration to providing indigenous peoples with the extra guarantees
they require; and recognizing the diversity of languages and cultures.23

It has also been argued that remedies in environmental cases, such as compensation,
are often insufficient for full restoration of ecological services given the irreversible impacts
of many environmentally hazardous acts and activities. Accordingly, attention has been
drawn to the need to set priorities or establish a hierarchy in indemnification methods
and mechanisms with a focus on restitution, if it is not possible to achieve redress and
finally compensation or indemnification, together with the need for injunctions, such as
precautionary measures, to prevent irreversible damage (UNEP 2015; Cappelli, 2017).

It has been argued, again, that to facilitate access to a competent legal advisor,
consideration needs to be giving to setting up legal aid offices that can provide free or
low-cost legal advice on matters relating to the environment (UNEP 2015).

Lastly, there is a need to train both judicial officers and other legal professionals
in environmental law, introducing new concepts such as economic appraisal, diffuse
interests, indemnification mechanisms, ecosystem services and intangible or existence
values. This is one of the topics included in the Declaration on Justice, Governance and
Law for Environmental Sustainability presented at the United Nations Conference on
Sustainable Development (Rio+20), where the Chief Justices, Heads of Jurisdiction,
Attorneys General, Auditors General, Chief Prosecutors, and other high-ranking
representatives of the judicial, legal and auditing professions declared that States
should cooperate to build and support the capacity of courts and tribunals as well as
prosecutors, auditors and other related stakeholders at national, subregional and regional
levels to implement environmental law, and to facilitate exchanges of best practices
in order to achieve environmental sustainability by encouraging relevant institutions,
such as judicial institutes, to provide continued education.?4

23 For information on access to justice and reforms in geonational reports, see United Nations Environment Programme (UNEP),
“EAl nacionales” [online] http://www.pnuma.org/deat1/nacionales.html.

2 See United Nations Environment Programme (UNEP), “Rio+20 declaration on justice, governance and law for environmental
sustainability” [online] http://www.pnuma.org/gobernanza/documentos/congreso%20mundial%20justicia/Rio+20
9%20Declaration%200n%20Justice%20Governance %20and%20Law%20for%20Environmental % 20Sustainability.pdf.
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A. Background

The growing number of socioenvironmental conflicts relating to the management
and exploitation of natural resources is a cause for concern in Latin America and the
Caribbean. According to a June 2017 report by the Office of the Ombudsman of Peru,
72.9% of the 177 social conflicts observed in the country were socioenvironmental
in nature (Office of the Ombudsman of Peru, 2017). Most of these conflicts (64.3%)
related to mining, followed by hydrocarbon activities (13.2%). In 2012, Chile’s National
Human Rights Institute (INDH) prepared a map of socioenvironmental conflicts in the
country. In 2016, when an update on cases recorded up to July 2015 was released,
102 socioenvironmental conflicts were recorded.” The parties involved in most of
these conflicts (76 %) were energy and mining firms and local communities within their
areas of influence. The Environmental Justice Atlas, a joint global initiative led by the
Autonomous University of Barcelona, documents and catalogues socioenvironmental
conflicts worldwide and includes important information on the situation in Latin America
and the Caribbean.?

Socioenvironmental conflict is a type of social conflict whose dynamics turn on the
control and use of natural resources and access to these, and on the environmental
effects of economic activities.® The socioenvironmental conflicts observed in the region
usually arise in a context of growing economies with persistent poverty and extreme
poverty, especially in rural areas, and a marked expansion in extractive activities such as
mining, oil and gas, fisheries, forestry and hydropower.# In some countries, a dearth of
land use planning policies has also strained relationships between the State, firms and
local communities and constitutes a potential source of socioenvironmental conflicts.

In many cases, there is also a persistent crisis of political representation and social
fragmentation, coupled with the State's difficulties in reaching out to the entire national
territory. This is compounded by the limited capabilities of subnational local authorities
and civil society leaders, as well as of public and private agents, to create spaces for
discussion, dialogue and constructive participation in preference to confrontation or
violence. The region still faces the challenge of building and strengthening democracy;
the surest way of achieving this is to narrow social gaps and ensure that growth
is inclusive, that natural resources are exploited in an environmentally and socially
responsible manner and that the authorities and citizens adopt dialogue as both a
means and an end (United Nations, 2012a).

An analysis of seven socioenvironmental conflicts in the region identified the
following causes:®

(i)  Overlapping rights

These are cases where rights that are legally enshrined in national or international
laws or both overlap and there is no clear hierarchy between them. They may arise,
for example, when mining exploration permits are issued for a State-protected forest
area or a project is authorized in an environmental conservation area where numerous
habitats requiring conservation are threatened.

1 See National Human Rights Institute (INDH) [online] https://www.indh.cl.

2 See Environmental Justice Atlas [online] https://ejatlas.org/.

3 See Office of the Ombudsman of Peru, “Glosario”, Lima, 2008 [online] http://www.defensoria.gob.pe/conflictos-sociales/
glosario.php?pag=2.

4 See ECLAC (2014b, chaps. VV and VI).

5 The cases analysed were: the La Colosa mining project in Colombia (conflict began in 2007); the Mirador project operated by
Corriente Resources in Ecuador (conflict began in 2006); the Antamina mining project in Peru (conflict began in 2001); the El
Dorado mining project in El Salvador (conflict began in 2004); the Tranque El Mauro project operated by Minera Los Pelambres
in Chile (conflict began in 2006); the Rio de Janeiro Petrochemical Complex (COMPERJ) (Guanabara Bay) in Brazil (conflict began
in 2008); and the La Trinidad mining project in San José del Progreso, Mexico (conflict began in 2005).
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(i) Absence of land use planning

These are situations where different uses of a given territory are incompatible,
either because of the type of economic activities involved (agriculture and mining, for
example) or because of cultural and social factors. This incompatibility of usage does
not necessarily entail the existence of overlapping rights enshrined in specific laws,
but may be due to a lack of community discussion and decision-making about the use
of land and resources in the territory. One example may be a proposed mining project
in a farming and cattle region that creates concern because of water availability issues,
water being a vital resource for both activities. In conflicts of this type, legitimate
economic considerations are usually intertwined with others relating to ways of life
perceived as under threat from these projects.

(ili) Procedural problems with the environmental impact assessment or environmental
licensing system

These problems have to do with a lack of relevant information, inadequate citizen
involvement (limited participation arrangements and official unresponsiveness) and poor
performance by the environmental authority of its coordinating role when it lacks the
capacity to draw together observations by public agencies on the projects evaluated.

(iv) The “not in my back yard” (NIMBY) effect

This refers to conflicts that arise when the people affected do not oppose the
development of a particular type of project as such but object for various reasons to
its location. Such opposition is usually motivated by concerns about health, changes
in lifestyles or even declining property values.

(v) Power asymmetries

This is one of the main characteristics of socioenvironmental conflicts and stems
from inequality in financial resources, knowledge, influence and access to goods and
services. Also among such causes of conflict are the strategies adopted by project
developers in their relationship with communities. The granting of individual benefits
such as cash payments or a commitment to employ specific members of the community
or part of it contributes to fragmentation of the social fabric that makes it harder to
deliberate freely, reduces opportunities for participation and erodes the trust needed
to engage in these processes.®

(vi) Regulatory non-compliance

This is seen in conflicts where the project developer fails to comply with agreed
commitments, current legislation or both, or where some branch of the State flouts
regulations in order to provide the requisite permits.

(vii) Lack of transparency or legitimacy

Conflicts present this characteristic when there is a lack of trust between the
parties and of timely and reliable information on the impact of the proposed activities.
One of the main grievances of people living in territories where natural resource
extraction is planned is lack of access to full, relevant and high-quality information. The
State sometimes leaves it up to firms to inform the population of projects and their
possible impact, something that causes mistrust in communities (Aranibar, Chaparro
and Salgado, 2011).

As can be appreciated, socioenvironmental conflicts around investment projects
related to the exploitation of natural resources are complex and multidimensional and
reflect the difficulties faced by the region’s countries in their efforts to move towards a
new style of development favourable to sustainable growth and the equitable distribution
of economic benefits and environmental effects (De Miguel and Torres, 2015).

6 See Hernando and Razmilic (2015) for a review of the literature on local opposition to projects.
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In this context, the effective exercise of the rights of access to information, public
participation and justice in environmental matters is an essential element in the good
governance of natural resources in the region and can help to forestall and prevent
conflicts. For example, access to information and citizen participation at early stages of
decision-making about natural resources ensure transparency in the distribution of the
costs and benefits of decisions between investors, the government and local communities,
something that in turn helps to build trust and forestalls conflict (see box VI.1).

Box VI.1
Citizen participation in decision-making in general and on environmental issues in particular The costs and benefits
is too recent for an exact calculation of the ratio between costs and benefits (Involve, 2005a). of citizen participation
However, a number of factors have now combined to create a virtually unanimous movement at early stages

of environmental

among States towards strengthening these procedures, a movement conducive to good - ,
decision-making

environmental governance. Some factors, such as a growing demand from citizens for participation
in decisions affecting their environment and quality of life and the international agreements
that underpin this, have spurred progress in the legislation of most of the region's countries
towards increased recognition of people's right to take part in environmental decision-making.

Despite the consensus on the need for more public participation in decision-making in the
interests of greater democracy, it is difficult to answer the question of whether exclusion from
participatory processes has an opportunity cost. Neoclassical economic theory suggests it
does, since failing to include public participation processes in rational decision-making that is
meant to produce the best possible outcome leads to market failures associated with imperfect
information (information asymmetry), faulty assessment of externalities and mismanagement
of public goods (Involve, 2005b).

At the same time, environmental economic theory recognizes the difficulty of arriving
at standardized values for environmental effects, since not all factors can be converted into
a monetary unit. Public participation is thus a source of plural values that are not amenable
to standardization. For this reason, decisions about the needful scale and scope of public
participation need to be based on qualitative reasoning.

In this context, the following benefits have been posited for public participation in
decision-making:

Avoiding conflict and judicialization: citizen participation in the early stages forestalls the
social conflict triggered by perceptions of injustice, which can drive up costs as permits are
cancelled, studies are duplicated and the implementation of projects, plans, programmes
and policies is blocked or delayed (CONAMA, 1999). It also obviates the cost of initiating
court proceedings and reduces the backlog in legal practices.

Improving the flow of information: participatory processes ensure that the flow of information about
the decision taken and the contributions made by civil society are officialand clear. This reduces
failures associated with imperfect information and information asymmetries in decision-making.

Sharing responsibilities: the best use of public goods is always a fraught matter, and citizen
participation spreads responsibility and develops a fairer model for this. Thus, horizontal
governance helps to increase benefits overall.

Promoting stability: decisions taken in participatory settings and with a strong flow of
information help to ensure that State policies are more stable, transcending the political cycle.

All of these improve the quality of decision-making and the service to which it relates.

These factors suggest that the cost of not incorporating citizen participation into decision-
making is greater than the transaction costs it entails. Consequently, the benefits of doing
so would seem to extend beyond the moral rationale of enhanced democracy and social
cohesion and justice.

Source: Economic Commission for Latin America and the Caribbean (ECLAC), on the basis of Involve, People and participation:
how to put citizens at the heart of decision-making, London, 2005a; The true costs of public participation. Full report,
London, 2005b; National Environmental Commission (CONAMA), Participacion ciudadana temprana en el marco del
sistema de evaluacion de impacto ambiental: guia para titulares de proyectos de inversion, Santiago, 1999.
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B. Challenges

To prevent and mitigate socioenvironmental conflicts, there is a need for greater efforts
to generate and disseminate information and create arrangements for investment
project developers and the communities directly or indirectly affected to come together
at an early stage. Conflicts sometimes break out in the initial phases of projects, even
before environmental impact assessments take place or formal arrangements for
public participation are established. Having local people actively contributing ideas,
information and possible solutions usually generates opportunities for positive change
as previously disregarded subjects and options are aired.

The creation of institutions responsible for promoting and overseeing dialogue
between developers, communities and the authorities is conducive to the collaborative
resolution of socioenvironmental conflicts and means that agreements satisfactory to
all parties can be arrived at.

A further concern in Latin America and the Caribbean is the use of violence in
socioenvironmental conflicts. Although the intensity of this varies, a number of abuses
against communities have been documented, including intimidation and criminalization
of people leading opposition to projects and the use of armed personnel. A number of
reports identify Latin America as the riskiest region in the world for those upholding
rights relating to territory, the environment and access to land.’

Michel Forst, the Special Rapporteur on the situation of human rights defenders,
John Knox, the Special Rapporteur on the issue of human rights obligations relating
to the enjoyment of a safe, clean, healthy and sustainable environment, and the Inter
American Commission on Human Rights (IACHR) have called upon States to adopt
measures to protect those who defend human rights relating to the environment, land
and territory, emphasizing prevention, guarantees of their safety and the investigation
of attacks against them, so that they can carry on their work without fear of retaliation.

7 See, for example, Article 19 (2016), Amnesty International (2016), IACHR (2015), United Nations (2016) and Global Witness,
“Environmental activists”, London [online] https://www.globalwitness.org/en/campaigns/environmental-activists/.
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Final reflections







As the present document has shown, there has been significant progress in the last
few decades with legal recognition of the rights of access to information, participation
and justice in environmental matters in Latin America and the Caribbean. The path
towards guaranteeing these rights has often been opened up by court rulings that
have expanded and strengthened the interpretation of the laws underpinning them.

The right of access to public information now has constitutional status in most of
the region’s countries, while 22 of them have specific freedom of information laws, and
most general laws relating to the environment contain active transparency provisions
that have translated in practice into the creation of environmental information systems
publicly available on the Internet.

Where public participation in environmental matters is concerned, provisions relating
to citizen participation have been included in environmental legislation or in thematic or
sectoral laws in most of the region’s countries, and different types of citizen participation
councils have been set up. Likewise, most laws regulating environmental impact
assessment in the region have included provisions relating to information access and
participation, while strategic environmental assessment has begun to open the way to
public participation in the environmental assessment of policies, plans and strategies.

With regard to environmental justice, there has been progress in the design and
implementation of specialized bodies with environmental jurisdiction, both in justice
systems and in bodies attached to ministerial or autonomous agencies. The specific
characteristics of environmental cases have begun to be reflected in the establishment
of practices such as broad active legal standing to bring court actions in cases of
environmental damage, reversal of the burden of proof that places it on the alleged
perpetrator, or a dynamic burden of proof, so that this falls upon whoever is best placed
to provide evidence and does not constitute a barrier to justice. Aid mechanisms have
also been established to remove or reduce financial or other obstacles to justice and
alternative conflict resolution mechanisms, among other things.

Nonetheless, and despite substantial improvements in many national legal
frameworks, Principle 10 of the Rio Declaration on Environment and Development has
yet to be fully applied in many countries of the region, and there are still challenges when
it comes to guaranteeing the full exercise of access rights as an effective instrument
for empowering the whole of society, and particularly those sections of it that have
traditionally been left out of environmental decision-making.

For all these reasons, the Economic Commission for Latin America and the Caribbean
(ECLAC) considers the full and effective application of Principle 10 in Latin America
and the Caribbean to be more necessary than ever. According to the clear, pioneering
vision of that principle, achieving sustainable development and eradicating poverty
requires good governance and active participation by all. The region’s inhabitants are
increasingly demanding a say in decision-making that affects their environment, their
quality of life and the governance of natural resources and calling for the traditional power
relationships between the State, the private sector and civil society to be recast. In this
context, Principle 10 aims at information access and transparency, public participation
in environmental decision-making and access to justice (including remedy for damages)
in order to enhance democracy and social cohesion, create trust in decision-making
and do away with asymmetries of information and power, thereby helping to protect
the environment and place economies at the service of people. The nexus of rights of
access, human rights and people-centred environmental sustainability that integrates
human beings into their surroundings is the cornerstone upon which sustainable
development must be built.
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Recognition of the importance of fully applying Principle 10 in the interests of the
environmental sustainability of development has acquired great momentum in the region
since the United Nations Conference on Sustainable Development (Rio+20), where a
process aimed at the adoption of a regional agreement on access to information, public
participation and access to justice in environmental matters in Latin America and the
Caribbean was initiated. The very process of negotiating the agreement has fostered
dialogue at the national and regional levels, together with the adoption of various
measures to strengthen the capacities of the public authorities and the public in these
areas. Furthermore, setting out from a cooperation and capacity-building approach,
the future agreement will make it possible to establish regional standards for the full
exercise of rights of access in environmental matters.

There could not be a better time to move forward with the application of Principle
10. One of the aspects highlighted by the adoption of the United Nations 2030
Agenda for Sustainable Development in September 2015 is that human well-being is
inseparably bound up with environmental quality and peace. By making it an explicit
objective that no-one should be left behind, the 2030 Agenda clearly establishes a rights
perspective entailing a commitment to active public policies to reduce inequality in all
its manifestations. This means that full application of Principle 10 is central to the 2030
Agenda, as it guarantees that the needs of vulnerable individuals and groups will be
taken into account in addressing environmental problems so that they can exercise
their rights on a basis of equality and non-discrimination. To ensure that no-one is left
behind and that everyone’s voice is heard, it is necessary to consider the rights of future
generations and nature when development policies are decided.
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