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V ~ US IMPORT RESTRICTIONS FACING BRAZIL

a) Tariff Protection

1. One of the main characteristics of international trade in the post-war
period is the continuous reduction of tariffs’in the industrialized countries,
the benefits of which have been extended to LDC's under the MFN-clause. These

reductions were achieved first product by product, through bilateral negotiations,

and afterwards through rounds of multilateral trade negotiations (Dillon, Kennedy
and Tokyo Rounds).
2. As a result tariffs charged on imports into industrialized countries

are generally low and are being reduced even more in accordance with the tariff

cuts agreed upon in the Tokyo Rdund, which h'ave to be fully implemented on

January lst, 1987.

3. With regard to tariffs facing developing countries two remarks are

commonly made: first duties on pr‘oddcts of current export interest to developing
countxjies are often high, whereas tariff cuts on such products agreed upon in
the Tokyo Round -~ if any - generally have been below average; second exports

of manufactures by developing countries suffer high effective duty rates due to

existence of considerable tariff escalation in industrialized countries.

4, With respect to US import duties facing Brazil, it must be noted that in
1978 only 31% of all U3 imports from Brazil were dutiable, either as MFN -

articles (23% of all imports) on as dutiable GSP-articles (8% of all imports)

(see Chapter IV - Table IV.9). 1/

" 5. Some details on US tariffs facing Brazil can be obtained from GATT tables.

1n 1976 the trade weighted average tariff rate (ad valorem equivalent) charged
on imports from Brasil was only 3.6% and will be reduced to 3.0% (weighted
according to 1976 trade) as a result of the MTN tariff concessions. Even if

duty free imports are excluded tariffs are not very high: the trade weighted

1/ Would it be posible to update these data?
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Nuaber: Imports trade weighted
o} in 1976 average import duty
tariff {US$ {ad valoree- equiv,)
itess eillions) ---
pre-HiN post-KIN
Total imports 584 1698.2 3.4 3.0
Agricultural and . o
agro-ind. products 113 1004.1 2.2 2.0
Industrial products 71 694.1 3.7 4.5
Duty-free iaports 113 1015.4
Agricultural and
agro-ind. products 44 825.4
Industrial products 72 190.0
43 682.8 9.1 7.5
72 17B.% 12,8 11.2
47 504.2 7.8 b.2

Source: ECLA on the basic of data provided by BATT
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average tariff ratte om dutiable imports in 1976 was 9.1%. This rate was
relatively high for agricultural products. (12.6%), mainly due to:ﬁigh tariffs
charged on sugar and frozen concertrated orange juice. The a;erage tariff on
industrial préducts wzis 7.8%, mainly as a consequence of duties chargga oﬁ

imports of footwear, textiles and apparel.

6. MTIN tariff comcessions will have little effect on products of present
export interest of Brzzil. It has to be noted that the US trade legislation
excluded products subject tp import relief programs from the MIN tariff nego-
tiations. ' For example,: footwear,was excluded due to thé:fact that OMA's with

Korea and Taiwan w=re in force. For the same reason tariffs on a series of

steel pfoducts were not negotiable.  With regard to texfiles some tariff reductions
were negﬁtiated. Althougﬁ us tariff reductions ;‘as is fhe case of tariff
reductions granted by other industrialized countries - have only small effects

én products of immediate export interest of Brazil - and other developing countries,

on the long run th=sy may be more significant as they benefit potential exports.

7. It can be concluded that US tariff protection affects only a small number
of producté of export interesf to Brazil. According t§ a recent OAS publication
in 1982 out of 669 tariff items impofted from Brazil, and excluded from GSP
treatment’ 127 suffered tariffs of over 15%, 51 of over 25% and 18 of over 35%.
However present‘and/or potential téade_in these items in some cases might be of
little signifiéahce. The most important case of tariff protection affécting
Brazilian products is FCOJ. It would be noted, ﬁowever, that a significant
proportion of US imports of Brazilian FCOJ takes place under the draw-back

system, which grants a 99% restitution of—import duties.

b) Countervailing Duties

8. Countervailing duties have been applied to Brazilian products ever since
1974 (footwear). See Table V.2. The number of products subject to counter-
vailing duty proceedings increased sharply in 1981, due to the economic

recession in the United States, the high value of the dollar and the re~-introduction

(2)



of Tiscal subsidiess in Brazil. An additional factor is the difficult situation
of the U.S.steel Zndustry and the role of the U.S. market as an outlet for steel
makers, which in may developed and developing countries possess overcapacity

in relation to their domestic markets. As a result at the end of 1982 sbme 15
articles imported from Brazil suffered either countervailing duty probeédings

in the U.S. or off-setting export taxes in Brazil,:‘.reprmmting about 25% of the value

of total ©.S. imports from Brazil, and 40% of the U.S. imparts of maufactures articles from

Brazil (1981 trade). ’
9. With regard to the subsidies/countervailing duties item, consideration

should be given to the need that developing countries have to subsidize fheir
exports {especially of manufactured products), in order to overcome internal

and exfermal trade distortions, as has been recognizea in the Agreement on

Interprétation and Applicationhof Articles VI, XVI, and XXIII of the GATT.

These factors lead to revise the concept of "fairness'" of export subsidization
by developing countries. It must also be noted that cbuntervailing duty
proceedings in many cases should be considered as protecticonist measures and

not as a simple correction of unfair trade practices.

10. Brasil ha sido uno de los primeros paises en desarrollo en firmar el
Acuerdo de interpretacién del GATT. Por esta razon Estados Unidos otorga a

Brasil el estatus de "Pais bajo acuerdo" (Country under the Agreement), siendo

la base legal aplicéble para imposicion de derechos compensatorios a importa-
ciones subsidiadas desde-ﬁrasii seccion 701 dé la ley de Convenios Comerciales
de 1979. Consecuentemente una determinacion afirmativa de dano por parte de la
CCI es requisito legal para la imposicion de derechos compensatorios a la impor-

tacion de cualquier articulos subsidiados desde Brasil.

1l. Conviene destacar que el gobierno de - -Brasil se compometi6 unilateral-
mente a eliminar gradualmente el principal elem,ento en su esguema de incenti-
‘vos a la exportacién; el credito fiscal, de acuerdo con articulo 14:45 de la
Parte III del Acﬁerdo de Interpretacién. Segﬁn el compromiso original esa
eliminacién gradual deberia resultar en su eliminacion total a partir del 30

de junio de 1983. En 1982 Brasil decidio anticipar la fecha de eliminacion

total al 30 de marzo de 1983. Sin embargo a fines de noviembre de 1982 Brasil

{2y
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Yeor Proatuck TSuLS Obseyonhmd —_
v Lon-rutter fodleeer TOU. 0L throush Cvi-order: tad allernalives sccording te proporlion of t5lel ¢
TCO.BORD itk pf ea:sh perticvlar actounted for by export s:les
varioue exteplions 16 <407 ¢ 11.2% (1-24-79)5 10.6% (3-31-79)¢ 10,17 (6-30-72);
9.5% (9-30-79); 1.0% (12-7-79)
1M7L ALY (I-24-79)0 41% (3-31-79)5 3.9% (B-30-79)0
. CSTEAS-30-7)5 10X (12-7-79)
CVD-order revoked in 1983, but offsetting export tax in Brasil
will reeain in force
1975 Leather handbags 706.0820 naiver in 1976 § CVD-order revoked in 1980
1975 Castor il and 178.20 10.21 (1-24-79); 9.6 (3-31-79); 9.11 (6-30-79)
pil products 490.26 B.51 (9-30-79); 1.0% (12-7-79)
~ currently: 2.531
1974 Scissors and shears - 650.90;92 14,57 11-24-79); 13.BY {3-38-79); 13.2% (6-30-79)
12.51 (9-30-79); 2.5% {12-7-79)
currently: 3.881
1976 Cotton yarn 300.60 1983 administative revies: 10.971
through 302.98
1978 Leather wearing apparel various suspended in 1981
1913 © Testile products 791.7620;7640;7660 suspended in 1980
1979 Pig iron £07.13 17.92 {1-24-7%9); 17.0% (3-31-79); 1&.21 {6-30-79)
15.31 (9-30-79); 2.5 (12-7-79)
currently: various rate (weihted average 6.072)
1979 Arss and parts various investigation suspended in 1980
197% Ferrochrorjua 806.25330737; 44 investigation suspended in 1980
1982 Certain carbon steel products .
- hot-relled carbon 607.0413; 9400 ITC: affirmative prelieinary detersination {February 1982)
ster} plate 608.0710;1100 suspensipon agreement (Septeaber 1982)

- hot-rolled cerben

407.54105 5670038320

1TC: negative preliainary detereination



megocio con GATT y con Estados Unidos una prolongacion del subsidio, hasta el

31 de abril de 1985. -

32, Los subsidios netos que el Departamento ha determinado (como porcentaje

&Sel valos FOB &e exportécién) en algunos casos seleccionados se presentan en el
Cuadro V.3. Como se puede observar, tres elementos del programa brasileno de
incentivos a la exportacién han sido con mayor frecuencia blanco de investiga-
ciones sobre subsidios: el credito premio fiscal, el financiamiento de capital
ce giro para produccién de articulo exportables a tasas de interes subsidiadas,
v la reduccion del pago de impuestos sobre utilidades en funcion del desempeno
exportador de las empfesas beneficiadas (para una descripcion vease Capitulo
TIY). Sin embargo, débe observarse que en diversas investigaciones recientes
con respecto a importaciones de productos siderﬂrugicoé desde Brasil, subsidios
Gomesticos fueron incluidos en los calculos del subsidio neto (dentro de deter-
rninaciones preliminares) a pesar de que sulpropésito principal es el desarrollo
de la actividad siderﬁrgica para el mercado interno. Los principales programas
de promocién de la actividad siderﬁrgica involucrados son los discuentos en el
pago del IPI para.ampliar la capacidad instalada (Decreto Ley 1547 de Abril de
1977) y la aépreciaéién acelerada de bienes de capital de origen nacional,

dentro de programas aprobados por el Consejo de Desarrollo Industrial.

13. The attitude towards export subsidies by specialized agencies within the
United States i1s different, partly due to the differences in discretional
authority granted to them by the U.S. trade legislation. The subsidy investiga-
tions by the Commerce Department havebeen said to be rather technocratic and
microeconomic processes, carried out by intermediate level burocrats. .The U.S.
legislation is less tolerant than that of other countries as the imposition of
countervailing duties is mandatory (ét to tﬁe full level of subsidies determined
by Commerce) once all the conditions established by law are fulfilled. (Opposite
to e.g. CEE regulations). The Office of the U.S. Trade Representative seems

to have a broader view. For instance, it refused to incorporate Brazil in a

recent Section 301 Investigation on specialty steel (Unfair foreign practices

(4)
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UNTIED STAYES, SUBSIDIES CALCULATED BY THE DEPARINENT OF COMNERCE ON SELECTED INPORTS FRON BRAZIL

las a percentage of fob invoice value)

Product reference wperiod export subsidies domestic subsidies . Dther Taotal
for subzidy : subsidies  subsidy
v jnvestigztion export  preferential  incose tax IP] rebates Industrial Accelerated

- {rozputed subisidies  credit working capital exesption for capital Developnent depreciation
tan be adjucied to  presius financing for export investsent Council (CDI) for capital

4 later changes in un- B3rnings Prograr  goods sanufac-
derlying prmpraes) tured in Brazil)

‘Non-rubber - 7-3tget? P 1/ nfa £00 © 0.43 B A ' 0.34 af .71
fontwear 1980 P nla A 0.82 : C ' 0.34 af 3.48

{potestial) P n/a 7.32 0.62 ' 0.34 a/ .48
Castor oil 1979 P n/a 3.55 0,14 2.71
products 1979 P nfa 2.36 0.17 _ 2.53
Pig iron P

F 15.20 b/ 6.50 b/ 2,50 b/ c¢f 24.20

{revision}) F n/a : 6.07
Certain scissors 03.€1.79- P n/a
and shears 02.29.80 F n/a 2.03 0.76 ‘ , .71
Cotton yarn 10.01.79- P nfa

12.35.80 F n/a 3.28 0.27 3.55
&arban steel plate 1988 P 5.40 1.71 . . 1.47 8.38

F

Larbon steel 1981 P 10.463 1.31 0.34 1.77 0.08 0.18 14,34
wire rod F .
feriain stainless 1381 P
steel products Foo10.85 1.85 0.55 0.80 0.18 0.3 1380l 15,48
PC steel 1981 P 12.50 1.06 0.52 1.83 0.32 16.23
vire strand Foo1oo - L3 0.55 0.91 0.31 13.99
Brange Juice aroung P .
(FCOJ} - Karch 81-Feb.82 F 1. 44 1.13 4 2.77

1/ P=Prelininary investigation, F=Final investigation

n/a not applicable as incentive was not granted at the tiee pf the investigation

3/ Tar reduction on eguipaent used in export production; Decree Lax Ko, 1248 of Deceaber 2,1975 10.03) + Preferential export finan-
cing under CIC-CREBE 14-11 10.30)+incentives for Trading Coepanies under Resolution 643 {0.01).

b/ weighted average nf‘l6 expnrting'{irns

o/ z?}yStIJE faacgzz;.¢~z~f Apaiast Fered)s. éf)[tiZﬁLﬁZA«fU? (otracts (Acce )

4/ PNDE loan adjustes at only 201 of the variation in DRIN. Thic proares, instituted in 1975 is no longer in force. Subsidy refers ‘
to putstanding balante on such 2 loan received by cne cajor producer
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isport penetration rate
Brazilian products

198t 1982

. lable V.5
s UNITED STATES: INPORIS FROM BRAZIL OF PRODUCTS SUBJECT Ip ITC IMVESTIGATIONS IN 19B1-1983
y
value (thousands of US.dollars) guantity
3 i 1982 1984 1979
ntervailing duties
~rubber : - ‘ :
twear © 239.596 327,251 349.710 al 31.338  43.028 #1.114
‘onen’s Jeather . '
iotwear) 186.578) (294.013) (290.511) {25.323) 137.962) (356.018)
‘tain stee} products .
hot~rolled carbom .
steel plate 112,855 b/ 204 323 Jog 2.4
hot-rolled carbom
steel sheet and strip 1.34 37 . b 28 7 51/ 0.2
cold-foraed tarton . : a
stepl sheet and strip 3.695 17 e/ B.745 1.491  9.289 3/ e
rarbon steel struc-
tural shapes $.772 8/ b/ 20 . . 0.3
- hot-rolled carbon T
steel bar 2,151 b/ 24 14 7 0.4
- rold-foraed carbon .
stee} bar 414 b/ &35 569 749 .e
whon steel plate
wrhon steel xire rod 10.553 c! 33 0 32.579 -
- 3.335 4/ 12.704  7.809 13,480 .o

"

'l ®

3.7 3.4

21.4  19.4

4.2

0.2

- 0.1

0.5
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adn violatimns of U.5.. rights under trade agrecments, Section 301 of the Trade
Act of 1974;, as ammendded). It also seems to play an important role in the
achievement of "suspennsion agreementis' between the Government of Brazil and

Commerce.

14. The "U.S. Interrnacional-Trade Commission has been said to poséess more
discretionall authorityy in its determination whether subsidized imports cause

a material #injury to 23 domestic industry. These determinations are made by

high level officers, eappointed by the President for 9-year periods. The threshold
for affirmattive determainations in preliminary investigations might be considered
as very low.. This meazns that the filing of a petitioh for countervailing dutiés
to be chargesd on impor~ts of Brazilian articles have a higﬁ probability to result
in compliéated and timme~consuming investigations, even if the-final determination
of 1TC ﬁighﬁ:be nggatiive. The uncertainty to importers and exporters caused by
countervailiing duty pr-oceedings, increased by the bossibility of retroactive -
adjustments through thie annual reviews of butsfanding orders by the Department

of Commerce must be st:ressed,Aeven if its effects on Brazilian exports to the

U.S. are diffficults tc quantify.

15. In the period 1981-1883 US industries filed eight CVD petitions claiming
material injury from imports that’ were alleged to be subsidized from Brasil,

see Table V.4, represeniting approximately 370 million dollars of trade in 1981.
In all these cases the Department of Commerce found subsidies ranging from 2.77
% of the fob invoice value of exports in the case of FCOS to about 15% in some

steel product cases.

16. ITC reached affirmative preliminaty determinations regarding material
injury or the threat thereof in six cases, and for one out of six like products

subject to investigation in another case, carbon steel plate, in the investigation

on (certain steel products). Only in one case, commuter aircraft, it reached a

negative determination. Trade in products with respect to which preliminary
determinations were affirmative amounted to approximately 300 million dollars
(21981 US imports). The negative determinations thus referred to some.70 million
of trade in 1981. The affitmative determinations affected frozen COncentréted

orange juicz plus fivc groups of steel products.

T T—
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s e B Iy effrots of the re- ;
cotitisn of cthr subject [VP-oriere

faodhe 2rocrziioodndoeiry,

recuesics by the the bovernsent of
(Erezi) mn Ceztober 26, 1981)

Detsninmtimn:negative {divided vote)

No—injury:

-relatively healthyy situation doeestic industry:

{doaestic industryy difined as all industry of non-rubber j i inatinne
available data do mot pereit identification of narrower g:::;":farprsg:i::st 'y Investigation; fack of
profit data indicate that dorestic industry has been surcessful in its 'ef’f
"doeestic industry is restructuring and conéulidating'
-offsetting export tax in Brazil reduces potential ‘subsidy rate to a leve! that Coeaerc id

de wininis {0.51);7 The Hinister of Finance of Brazil by letter (of April 22, 1983) ave ——

that the offsettimy export tax would be resained in case of revocation of't;x t e mvpoces that
adjusted for any changes in subsidies. ® outstanding CVD-order, and

€.0. woeen's shpes)
orts to becore more cogpetitive

Product: ceriain steel products

Prelipinary investigation:

-
like prudu_ct:

N . Hot-rolled carbon steel plate affiraative
7. Hot-rolled carbon steel cheet and strip neoative
3. Celd-rolied cerben stee] cheet and strip negative
4. Carbon steel structural shapes - negative
5. Hot-rolled carbon steel bar negative

b. cold-foreed carbon steel bar nepative
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( el inaant)

Product: Carbor steel wire rod

{Petition filed: February B, 1982)
]

Preliminary investigation: 2ffiraative tdivided vote)

Injury:  -sharp. increase in imports fros Brazil in 1981

Threat: -a contract between a large Brazilian producer and a foreign party related to a,U;S. ieporter which calls tor
Yarge increases of carbon steel wire rod exports to the United States
-2 very large rapacity to produce carbos steel wire rod

Product: Prestrecsed Concrete Wire Strand

{Petition filed on Narch 4 1382)

Prelisinary investigation: affiraative (divided vote)

Injury: ~low profits doeestic industry
> ~increase igports fros Brazil in absclute teres
: ~price suppression and lost sales due to underselling

3 Threat ~increasing exports
-existence of substanrial excess capacity in Brazil

Final invectication! negetive
Ko-injury -condition US industry is generally halthy, except for profitability
~in the only pertod in which.dosestic industry could have suffered material injury iaports from Brazil
decreased slightly, both in absolute teras and as a percentage of increasing consusption
-data on prices of ismports froe Brazil do not deaonstrate any causual relation

Ko-threat -US iaporis froe Brazil are nat increasing
-threre is no indication of increased eaportc froa Brazil to the US
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Freduct: Frozen Concentrated Oranpe Juice

(Petition 4iled: July 14, 19E2)

;
#
Preliminary investigation: aifirsative (divided with regard to injury)

{

injury:  -decrease profits US industry in first half of 1982, (dosestic industry definition included both growers of
*round oranwes” and processors. The question of “related parties* was raised as sope processors are importers
of Braziliam FLDJ. However it was decided that they should not be excluded froa dosestic industry)
.-intreased imports froe Brazil, both in absolute teres and as a proportion of total available FCOJ
~price increzse foloning second successive freeze, 1981-1982, was less then could have been expected according
historical matternsj which indicates apparent price suppression
~Underselling {considered although recognxzxng ditferences in guality)

threat: ~Brazil's abZlity to expand expur*s. The United States is Brazil’s largest export narket and current world desand
is weak

‘rinal investigation: affirsative (negative with regard to injury, divided with regard to threat)

"final investigation requestzd by the governaent of Brazil)

threat: -found en the basis of analysié of isport trends, present isport inventory levels, projected Brazilian production

for 1983/84, Brazilian carry-over and ending stocks and Brazil's export sarkets and projected consuaption trends.

{fundasental in this decision was the agricultural nature of dosestic industry)

"roducts Stainless steel bar and rod

‘sptition filed on June 16, 1982)

~relisinary investigations: affirsative
»,

injury: -geteriorating situation doaestic industry since l979, this doxnward trend quickened in the first guarter of 1982
aceording to a series of variables
-rising iaports froa Brazil both in absolute teras and as ratio of dosestic consuaption
-vnderselling

threat: -capacity of Brazilian specialty steel makers is increasing
~In recent years exports to the U5 have increased significantly while exports to other markets decreased

~:nal investigation: affirmative

injury: -situation dosrestic industry
-isports froa Brazil increased in 1982, both in absolute terss and with regard to zarket share
-underselling
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17. I w@all ceses leading to affirmative determinations the government of

Brazil suwssccribed suspension agreements with the US Department of Commerce. See
Table V.6.. In these agreements Brazil committed itself to offset by export

taxes the ard valorem value of incentives considered to be subsidies by the DOC,
and to adjust these export taxes for future changes in export taxes for future

changes im export promotion programs.

18. Normally ITC suspends its inveétigation when suspension agreements are
suscribed,, . but petitioners and/or the Governments of countries affected are

entitled io request the continuation of countervailing duty investigations. Such

'quﬁeSt were filed in at least two cases by petitioners (PC éteel wire strand and

staiﬁless siteel products) and by the Government of Brazil in the case of FCOJ.

19. In two of these final investigations ITC's determination was affirmative:

stainless steel products and FCOJ. 1In the case of FCOJ. only the threat of

material Znjury was confirmed. With regard to the apparently low threshold in
tﬁis case it must be noted that ITC would have given special consideration to

the agricualtural nature of this industry.

20. I 1983 ITC also conducted an inﬁestigation on the likeély effects of the
revocation ¢f an CVD-order on imports of footwear from Brazil, on request of the
Governmen= of Braéil (by letter of October 26, 1981). 1In this case ITC reached
a negativs determination, mainly on the basis of the fact that the net.poténtial
subsidy, &s calculated by Commerce, was almost fﬁlly offset by an export tax,
remaining a net subsidy of only 0.48%, which is less than 0.5%, considered

de minimis by Commerce. It was also considered that the Minister of Finance of

‘Brazil wogld remain in force in case of revocation of the outstandlng CVD-order,

and that 2t woald be adjusted for any charges in the underlying subsidies.

21. Erazilian exports to the United States, subject to export taxes in

relation to CVD-proceedings, are presented in Table V.6 .

22. It has to be noted that certain stainless steel and alloy tool steel

products zre now subject to import relief under the Escape Clause, whereas

(6)




o

L 3

- am - Am e e e e e e e T e e e e i e L e e e e e e e e e e e e R e - o = - - = o e e o A P et B A T -

‘Ncn-rubber fooinear

Castor oil products

"Pig iron

Certain scissors and shears

Cotton yarn

Leather wearing apparel
for men and boys

Lertain textile products

Leather handbags for ladies

Carbon steel plate

Carbon steel xire rod

42.02.02.01

73.13.01.00
73.13.01.0}
73.13.01.99
73.13.05.01

73.10.01.0]

----------

inpticd  rwrren
{es of
07,302
--- 1981 ---

15.00 19.00

15.00
15.00
13.00
15.06

15.94

11.90
11.00
11.00
11.00

11.94

15.83 11,63

15.00
— 1982 —

12,14

14.50

11.00

12.53

15.50

goree o

[
Tenvrzd ton
Freelpeticn
{dzle reso-
lution)

£92 (04.30.B1)
750 107.23.82)
699 (06.25.81)
699 105.25.81)
899 105.25.81)

699 {06.25.81)

£92 104.30.B1)
692 (04.30.81)

708 (11.13.81)

785 (09.23.82)
798 102,10.83)

768 €10.13.82)
798 {02,10.83)




several other products, at first subject to CVD-investigations later subject to

anti~dumping investigations.

c) Anti~dumping Investigations

23, Subtitle B of Title VII of the Tariff Act of 1930, as added by the Trade

Agreements Act of 1979, provides that anti-dumping duties will be imposed when

the Department of Commerce determines that a class or kind of foreign merchan-

dise is being, or is likely to be, so0ld in the United States at less than fair
value and the U.S. International Trade Commission determines that an ihdustry
in the United States is materially injured or threatened with material injury,
or that the establishment of an industry is materialy retarded, by reason of

imports of that merchandise.

24, The number of Brazilian products invdived in anti-dumping’casesAfor a long
time has beeﬁ small. The reason might be that it is more difficult to find a
reasonable indication of dumping than of subsidization, as the Brazilian export
incentives program is very well known. However in 1982 the number of anti-dumping
cases involving Brazilian products increased sharply. See Table V.?. A high
proportion of tﬁése products previously were subject to CVD investigations. The
reason might be that petitioners, who felt discpntent with suspension agreements
between the Government and the Department of Commerce believe that they can obtain

a higher level of protection under the anti-dumping law.

.b) Escape Clause

25. _Import relief for industries that suffer injury by rapidly increasing
imports, although neither subsidized nor dumped, is maybe the form of U.S.

protectionism that has received most attention.

26. GATT article XIX permits temporary restrictions of disruptive imports,

but only on a non discriminatory basis, whereas countries +hat apply to article

XIX are subject to retaliation in the form of cancelation of equivalent concessions

by affected countries.

(7)
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27. It is maimly for these reasons that industrialized countries have applied

"to an ever growing: extend restrictions at the margin of article XIX, avoiding the

explicit impositiom of quotas by the negotiations of Voluntary Export Restraints

(VERs) or Orderly IMarketing Agreements (OMAs).

28. The earliest request in the US for import relief came from the textiles
industry, that in tthe early fifties began experiencing major competition from

increasing impofts of cotton textiles from Japan.

29.  In the Reciprocal Trade Agreement of 1955 between the US and Japan,

follow1ng Japans acceptance into the GATT, the US provided tarlff concessions

on certaln textile products. The Trade Expansion Act of 1962 legalized the escape

clause, providing tariff relief to industries injured by increasing imports that
resulted from US tazriff concessions. Nevertheless US textiles industry strlved

for the imposition ©f gquotas, as it is much easier to control imports to certaln

desired level by quotas than by tariffs.

30. It is interesting to noté that "however, the imposition of import quotas
would not have been con51stent w1th the United Statesl commerc1a1 pollcy and its
commitment to trade expansion under the GATT. *he 51tgat10n was partlcularly
sensitive since the Untied States had been thelmagor supporter of the GATT and,
in particular, the outspoken opponent of quéntitative restrictions useﬁ fof

protective purposes. 1t had also been one of Japan's supporters in the latter's

efforts to join the GATT. The problem was temporarily resolbed by the so-called

Japanese voluntary export controls". 1/

31. Since 1974 import relief has been provided by Sect;on 201-203 of the
Trade Act. According to the Escape Clause currently in force ITC, 'in case of
affirmative injury invéstigation, recommends certain type of iﬁport-felief to
the President. ITC can recommend tariff increase, tariff quétas, quantitive

restrictions, or a combination of these measures. However if ITC believes that

1/ USITC: The History and Current States of the Multifiber Arrangement, page 2.

(8)




Tabée V.7
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1912 Fig irom tOEL. 13315
195 Vinyl filg 771.4312
19%7 Netho) &)rchol 497.96;99
492,97
1982 Carbon =teel 607.6615;9400
60E. 070151100
1982 Welded carbon steel 610.3208; 3209532313 3232
pipe and tube $10.324153284;3247
1982 Melarine 422.1020
11982 Carbon sieel wire rod 6CZ.17
1983 Carbon steel plate 807. 66103 64153 9400
| and sheeis 80Z.0710;1100
1983 Larbon =ieel plate 867.65615;9400
and sheeis A 602.0710;55100
1983 Larbon cteel sheets 607.6700; B342; 9400

Source: RS, lnventarin;de }nvgstigacianes EO!?rCiaIES ?E Estados Unidos y Otras Medidas ton Posibles Efectns Restrictivos para
. paises latinoasericanos y del Caribe, Washington, Sept. 1983, 52p. (DEA/Ser.H/TIIT,CIES/CECON/459)
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i praseat 1585 bihes ne-
- tountrips recozsengdstion
1nvolend
Trade Expansica Act of 1942
:
1970 Mon-rwhber focotwear 700.51552;53; 40
¢
. Trade Act of 1974 (Sectien 201):
a E 507.01;04
5 Steel, stainless and alloy tonl ;
1 ’ 80B. 18;52 763 78; 85
609.04;08
1975 Footwear 700-05 through 85
:975 HDHEY 155.70
700.05 through 85
i Footwear
1976 (excl. 700.51;52;53; 60)
1977 Lolor television receivers 685.20
|
|
J1977 Ferrochroziux, lox-tarbon 607.30
53977 Ferrochromius, high-carbon 607.31
i977 linc, unalloyed, unarpught 626.02
1978 Ferrochrosiux, high-carbon £07.31
¥
<919 Leather wearing apparel 791.7620;40; 60
979 Kotor vehicle chassis 692.02;03;10;!!;20;21
1982 Steel, stainless aad tool 606.90 through 95
17

. 607.25 through 90
608.26 through 64
509,45

Decicion pf the
Precidsnt

e ————————

Rdjusteent Assistance

- Rdjustaent Assistance

[

Rdjustaent Assistance
No action

Adjusteent Assistance

[ —

No action

No actipn

Ko action

Tarit! increase
(3 years’ period)

No action

Taritt increase
and iaport quotas

~ e: OEA, Inventario e Investigaciones Coeerciales de log Estados tin
.puLrce. 1

tivos para Paises Latinvarericanos y de) Caribe

CEPAL on the basis of USITC doruzents

(DEA/Ser.H/XIIX,CIES/CECDN/

1dos y Dtras Medidas Vigentes con Posibles Efectos restric-

459, Kashington, 1 septierbre 1983)
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_trade adjuztmient would provide adeguatc relief it should recommend this solution.

The President. can den& or acecept the ITC recommendations. He can also

negotiate QMA''s or VER's with exporting countries. . In his decision the President

has to consdidier factors of national economic interest. For example, he can
refuse to improse restrictive measures if this would have inflationary effects.
The Presidemt. would have certain inclination to deny import relief, if the
macro-economir costs of import relief are high or if a real possibility of
retaliation exists. However it strong cases are presented or if lobbying by
influent industries exist or congfessmeﬁ the possibilities of import relief

increase.

32. " As cam be seen in Table V.8 Brazilian products have not vefy frequently

been involved in Escape Cléuse-investigations._ ITC has conducted several

-investigatioms on footwear, but no special measures were taken against imports

from Brazil. Recently, Brazil got involved in a escape clause case regarding
specially steels. The market penetration rate of Brazilian products itselves
is generally low, so probably Brazil will not easily become subject to escape
clause investigations. Moreover, as it is relatively easy to present indications
of subsidization of Brazilian proaucts, and US industries would prefer to initiate
countervailing duty cases against Brazil, as CVD—orderé are mandatory, whereas
import relief under Section 201 is optional. The threshold for the proof of
injury is also higher in escape clause cases. However, in some sectors where the
import penetration from all sources is high, Brazil might‘gef involved in new

investigations and import relief programs.

e) Trade in Textiles

33. Since the mid fifties trade in textiles has been a majdr exception in the
process of liberalization of international trade (together with trade in a series

of agricultural products).

34. As mentioned in Point 63 in 1955 Japan imposed a series of restrictions

on the exports of certain cotton articles to the United States, that culminategd




Ll

in the institution of » S-ycar export control program in 1957. However these
1]

measures brougiht only temporary relief as new suppliers surged rapidly, principally

Hong Kong, cautsing a new rise of imports of cotton textiles into the United States.
(US imports of’ cotton textiles more than doubled from 1958 to 1980). Attempts to

persuade Hong ong to control its exports to the United States failed.

35. The Uninited States then tried to avoid disruptive import on the basis of
multilateral action. These actions resulted in 1961 in the creation of the Short-
Term Arrangememt Regarding International Trade in Textiles (STA), covering 64
categories of cotton textiles, The STA covered the period October 1, 1961 to
September 30, 1862 and aimed at an orderly development of international trade in
cotton textiles, in ordef to increase export possiﬁilitieé of deVéloping.countries
of JAPAN, but =voiding disruptive conditions in import markets. 4 Provisional

Cotton Textiles Committee was established in charge of the preparation of a long-

term arrangement.

36. In 1962 negotiations between the United States, Japan and 17 other countries

(ﬁrincipally indsutrialized countries India, Pakistan, and Hong Kong < represented

* by the United lingdom -~ being the most expressive developing countries) cumlinated

in the Long-Term Arrangement Regarding International Trade in Cotton Textiles.
The LTA originzlly covered a period of five years, starting October 1, 1982. At
first, trade In cotton textiles covered by teh arrangement was controlled at a
product by proczZuct basis, but after some time the United States started to
negotiate bilaTeral agreement with various exporting countries. The LTA was

renewed in 1967 and 1970 and the number of signatary countries increased to 82

by 1982.

37. Exports of certain cotton textiles from Brazil to the United States
were restraint beginning with carded cotton sheeting in November 1963, followed d
by several other products in subsequent years. The first bilateral agreement

between Brazil and the United States went into effect on November 1, 1970,

initially for a period of 5 years. It established an aggregate level of 75

million equivalent square yards of cotton textiles. It was amended in 1972

o)



and replaced by a new agrecment in 1974 under the Multifiber Arrangement.

(See Table V.9). .

38. In the early seventies imports intq‘the US of textile products not
covered by the LTA increased rapidly princibally manméde fibers from Japan and
apparel from Taiwan, Korea and Hong Kong. The US negotiated export restraints
first with Malasya and later with the countries mentioned above. Under US

leadership negotiations started in 1973 that would culminate in the creation

of the MFA in 1874.

39. The first MFA covered the period Jannuary 1, 1974 to December 31, 1977,
and included most textiles of cotton, wool and man-made.fibers. The MFA provided

the institutional framework for a series of bilateral agreements.

40. Under the MFA the US have signed three subsequent bilateral agreements
with Brézil, effective April 1, 1976, 1979 and 1982 respectively. The first

two agreements restrained trade of cotton textiles, 'on an aggregate level, on sub-
group levels and on individual categories (See Table V.9) 1/. Categories for
which no specific levels were established weré subject to 6onsuitation if exporté
exceeded certain value (One miilion SYE for each non-apparei category and 700.000
SYE for each apparel category). In a separate agreement Brazil committed itself
to consult with US negotiatiors for possible limitation on man-made fiber

textiles- should imports into the United States during a 12-month exceed by 10%

or more the level of such imports during any of the 3 years preceeding the agreement.

Restraint levels and flexibility conditions are specified in Table V.9.

41. Ever since the first US/Brazil bilateral agreement (Under the LTA)
imports of cotton textiles from Brazil into the United States have been small
in relation to global and subgroup restraint levels. Even the levels f&r specif;c
product categories normally exceeded to a large extend US imports of those products
from Brazil. (See Table V.10 and V.ll). These figures seen to indicate that

restriction under the bilateral agreement have had little negative effects on

past and current exports of cotton textiles from Brazil to the United States.

1/ No information on the current bilateral agreement.

(11 1Y




Tyoioot : ) dicse of Fefereuce Crovih Swing 3/ Carry- Larry-
riodrigdaoas Presiucte aifeedpd eguivzlent peried over  {orward
: tQuare yergde) B, ¥

——————— ———— - ..___-__—__-.—....—_..._--....___-_-........_—..-._...._--_-_-___..___--__,___

Regtrictions as originzlly notified under Article 2:1

Aricles 3 and I Yarn of cootlon (Cat. 1-4) 34.7 a/ ! oct. 70-
{LI8) IT Fabrics of cotton (Cat. 5-27) 43.4 a/ 9 Sep. 77
117 Apparel, made-ups and misc. '
testiles fCat. 28-24) 6.9 a/

Total B5.0 a/

Restrictions in perioZ January 197Z-Narch 1979

Article 4 NFA I Yarn of cotion {Lat, 1-4) 40.0 - 1 fpr. 76-
1 11 Fabrics of cotton (Lat., 5-27) 49.0 31 Mar. 79
‘ _ 111 Apparel, made-ups and misc. :

‘ textiles (Lat, 28-44) 25.0

Total 114.0 -

Resstrictions in pericd April 1979-Xarch 1982

A}ticle 4 HFA I Yarn of cotton (Cat. 309-301) 45.8 b/ 1 Apr. 79- 7 151 I B ¥ b1
{extension of 31 Kar. 82 - {101 in group)
igreesent) )
IT Fabrics of ‘cotton (Cat. 310-320) 35,1 b/ 71 151 111 61
. . {102 in group)
i1l Apparel, made-ups and eisc. 71 7 111 (34
cotton textiles (Cat 330-389) 28.4 b/
Total 110.5 b/

== —— = === e

/ swing: the use of a proportion of an unfilled lieit for a category to increase the restraint lieit of another category up to a
certain percentage (usually 7 percent)
/ Ca;,yovgr; use in the present bilateral agreeaent of an unused proportion of an import lisit for 3 tategory troe the Lorrespon-
ding category of the previous year up ta certain percentage specified in the agreeeent
/ tarryforward: use of @ category in the present bilatera) agreeaent year of a proportion of a next year’s limit for a correspop-
ding category up to certain percentage intrease specified in the agreesent

! Level for twelve-aonth period ending in §974
3rd agreeeent year

jurce: BETT, Texiiles Surveillante Ecdy, Report of the Tertiles Surveillance Body to the Jextijes Loszittee f0r the Kajor Fevipx
Rfdendor. Fumlutiam nf Darbeindionn ro .. - .
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WD LUTEE, FILATRGA LERIINIL. QUNIDT YRDOMRRL PMRBEIE ERIN 100 GupjCry 10 SRECIFIS RESTRAINTS AXND PUDTAS F}i_’;ix’}
. . lzoorts
ProZuct cetegery Firel efjester US dmporie therces epzinst Percertege
restraint level iron Prezil restraint level filled
) . 1978 1979 1978 1979 1978 1979 1978 1579

-

v

100 square yards

313 Sheeting 5L 17.517 18,743 22,213 1.560 13.477 133 76.7 0.7
315 Printcloth Sk 14,769 15.803 619 224 279 450 1.9 2.9
316  Shirting SL - 1.000 0 - 0 T - 0.0
318 Yarn-dyed fabrics KCL - 1,000 1,000 276 274 420 341 42,0 S4.0
319 Duck 5L 3.664  3.920 1.180 803 722 975 19.7 24.8
331 Gloves nCL ! 200 1 0 t 0 100.0 0.9

lOOQ dozens:

333,334,333 Coats ECL 33 33 5 2 & 1 10.8 1.7
338,339  Knit shirts koL 348 340 (51) 250 203 254 173 73.7 50.7
340 Shirts, not knit St 199 132 2 1 1 © e 0.7 0.1

341 Blouses, not knit KL 48 48 1 o .. . 0.2 0.5

343  Sweaters SL 45 30 ) B- 7 4 15.2 12.7
347,348 Trousers L . 242 ’ 259 129 75 104 39 43.7 22.8

. 349 Brassieres, etc. el 188 . 0 144 1 0 1 0 0.8 0.0

I
I
|
|
I

source: United States International Trace Coaeission, The Kultifiber frrangenent, 1973 to 1980. Rashington Karch 1981, 2 v. il.
SITC pudblication 1131] . :
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COTTCN TEXTILES: US IMEDRTS FREM EISIIL BY MFA CATESIRIES

Voo 1

R e T T e T T e T T D R T T T T T S 12

1975 1976 1977 1978 1979 1980 1981

1 Yarn-of cotton

300 Carded yarn
301 Combed yarn

KA 4

11 Fabrics ©F cotton

310 Cinghax
312 Corduroy
. 313 Sheeting
314 Poplir and broadcloth
315 Printcioth
314 Shirting
317 Twill and sateen
318 Yarn-cyed fabric n.e.s.
319 Duck
320 Woven fabrics n.e.s.

111 Apparel, made-ups
gisc. of cotton

330 Handkerchiefs
331 Gloves
332 Hosiery
333 Suit-type cloths
334 Other coats
* 335 Coats
334 Dresses
337 Playsuits
338 Knit shirts
339 Knit shirts and blouses
340 Shiris, not knit
341 Blouses, not knit
342 Skirts
345 Sweaters
347 Trousers
348 Trousers
349 Brassieres
350 Dressing goxns
351 Kightwear
352 Underwear
359 Dther Apparel
351 Sheets
352 Bedspreads and guilts
343 Yerry and othen pile towe
349 Dther sanufactures

66239.6 3b526.2 57461.8 16726.2 13569.2 59640.5 9341

4BB04.9 13044.5 7B35.B 126.0

48701.2 13044.5 7835.8  126.0

13395.0 35279

13077.2 34113.

103.7 : 317.8 1183,

B507.8 13514.2 3b171.0 6244,0 5257.2 34789.3 19878.

2.2

114,
0.

 .3098.2 8274.6 22213.4 1560.5 1580.7 20894.7 9&13.
213.5  321.0  779.3  515.9 2459  979.1 939,
© 52,8 471.0  61B.6 224, ~ 417.0 4372.7 135B0.

226.9

244 74.2 3.

2061.6  2132.0 5705.8 1877.0 1283.1 5045.6 24BB.
102.2  215.0  276.3  538.5  496,9  595.5 393.
216.5  999.6 11B0.2  B07.7  904.5 34023 333..

2636.1 1098.8B 5397.4  720.3  3D4.7  1405.2  13b1.

BB26.9 9957.5 13435.0 10356.2 B312.0 9475.2 14204,

2.5
0.7 ) 0.6
15.2 3.4 83 - 2.9 7.
14.4 4.1 70.3 74.0 44.8 B.¢ 28.

A 4.6 123,86 123.3 28.8/ 6.4 49.6 . k..

18.2 9.6 3.B 9.7 10.1 137 1.
276.9 - 980.1 1137.2 1494.2 1241.B  1020.2  525.]
101.6  159.4  205.0  234.%9 111 100.4  1B4.

1225.4 8058 1595.3 1226.2 1075.B 5624  B5H.

43.9 b3.4 57.4 23.

2.0 1.2 1.

[}
33.5 29.7 10.3 4,5 0.6 11.0 B.:
21.3 13.2 4.8 13.3 1B.4 2.8 2.
0.3 b4.4  739.8  28b.b 4.3 0.1 0.!

1462.4  1436.1 15785 527.3  259.4 73.9 3b8.

39.7  132.¢ 7140 B0O7.7  795.B 822.4  1043.]
- 2.8 0.
962.7 1683.3  14452.4 588.3  539.B  9i2.7 1401.

1.6 . 4.7 5.8

B7.8 0.5 i,

34.2 54,5 28.7 0.5 25.4 5.
247.4  153.5  &90.7 10.7 2.8 B7.3  175.

0.4

792.2  §J430.2 1929.0 1470.5 1119.9 Z450.5 1490,

3510.7  29:B.2 3E19.5 343B.1 3034.7 331E.

Spurces ITC

1 25.

7 BI9:.




Internal factor in Brazil would have constituted more significant obstacles to
increa:sed exports of cotion textiles to the United States. However restraint

lévels might have significant effects on potential exports.

13

42, Agreements on international trade in textiles are authorized internationally
by the GATT, currently through the MFA, and internally in the US by Section 204

of the Agricultural Act of 1956 and the 1962 Ammendment. The Textiles Trade

Policy Group (TTPG), under the chairmanship of the US Trade Representative,

takes broad policy decisions on US textiles and apparel trade, whereas the Committee
for the Implementation of Textile Agreements, under the chairmanship of the
Department of Commerce is responsible for the implementation of US textile and
apparelapparel policy. The adminsitration of trade agreements is reaiized by the
Office of Textiles and Apparel (OTEXA) of the'Department of Commerce.

f) Section 301 of the Trade Act of 1974 (Unfair Trade Practices)

43. Under Section 301 of the Trade Agreement Act of 1974 as ammended, the
President is required to take all appropriate action, including retaliation,
to obtzin fhe removal of any act, policy or practice of a foréign government
which violates an international agreement or is unjustificable, unreasonable,

or discriminatory and burdens or restricts U.S. commerce.

4. Section 301 investigations are‘carried out by the Office of the USTR.
Until today USTR would have refused to involve manufactured products imported
from Brazil in section 301 investigations, regarding subsidies that would be
inconsistent with then GATT subsidy Code as the GATT exempted develcping
countries from the outhright prohibition to grant export subsidies'ﬂDmanufactured
products. For this reason, exbort subsidies granted by;Brazil as such are not

to be considered unfair trade practices. For exemple, USTR refusedto include
Brazil in a recent investigation on speciality steels. However, the Office

USTR hzs been conducting some investigations on agricultural products, such

as poultry adn soybean derivates, under the allegation that through subsidies

Brazil obtains a "more than equitable share of world exports®.

(12)
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(:) Entre las mayores dificultades de acceso al mercado de los Estados ,

2 Unidos quwe enfrentan las exportaciones brasilenas de productos manufacturados  —
se encuemtran los procedimientos relacionados con dérechos compensatorios. i

—_—
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'Segun algunos autores la imposicion de derechos compensatorios es

una medida correctiva, que neutraliza practicas de comercio desleal y no debe,
ser considerado como medida proteccionista. Sin embargo en—sete S€

por t ntoz S " '
doeud%nxo-ae argumentalque; (1) subsidiosm la exportacion otorgados por paises '
en desarrollo no comstituyen mecesariamente practicas de comercio desleal y que

(2) los procedimientos relacionados con derechos compensatorios por si solo¢
inician, tanto de articulos

desincentiv=n las exportaciones a los paises que los
directamente involucrados como de otros productos, por lo cual deben calificarse

como proteccionistas. -

—
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o zi - En deteFminadas circunstancias subsidios pueden causar serias
dlstorc1ones_a1 comercio mundial, por ejemplo cuando son otorgados a industrias
que han per?ldo competitividad internacional debido a cambios en las estructu-
ras productivas y en las ventajas comparativas entre paises. En esos casos subsi-—

'dlgs_de?en ser‘condenaéos como practicas de comercio desleal, cuando causan un
d?no a 1ndu§trlas economicamente mas eficientes. en otros pai;es. En estas
circunstancias la imposicion de derechos compensatorios, siempre que sea de acuer-
do con_las reglas de conducta acordados internacionalmente, se justifica. ‘

) Y Con referencia a los paises en desarrollo los subsidios son nece-—
sarios para superar distorciones internas y externas, qué impiden que los paises
aprovechen.p}enamente sus ventajas comparativas actuales y/o potenciales Eg est
casos sub51dlos pueden constituir un instrumento de avance-edonﬁmico e;*él o
beneficio no solo de los paises exportadores, sino tambien de 1a eéono;ia

mundial. A -

SN .
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I Aungue cn anos recientes la lepislacion estadounidense se ha
acercada mas a las éisposisioncs del GATT, principalmente por la introduccion
de una investigaciom de dano (para articulos importados libres de impuestos
en 1974 y para articulos tributables, importados desde determinados paises, en
1979) en algunos aspectos ha guedado mas intolerante que las disposiciones del
GATT. las discrepancias mas importantes son: la limitacidn unilateral de la
investigacion de dano en el caso de importaciones de articulos tributables a
determinados paises, la obligacion legal de imponer derechos compensatorios en
caso de determinaciones finales afirmativas de las agencias responsables y la
imposicion de .derechps compensatorios por:todo el valor del subsidio neto encon-
trado por el Departamento de Comercio. Tambien el periodo de vigencia de derechos
‘compensatorios suele ser mas largo de los necesario para eliminar el dano,
lo que no deberia acontecer segun el codigo correspondiente del GATT.

/2. Desde 1981 las solicitudes de empresas estadounidense para impo-
ner derechos compensatorios a las importaciones de productos brasilenos ha
crecido significativzmente. Generalmente Brasil trata de evitar la imposicion
de derechos compgnsatorios al gravar las ventas de articulos involucrados a los
Estados Unidos con vn impuesto a la exportacion. Los sectores mas afectados son
calzado, productos siderurgicos y jugo de naranja concentrado. T

Y S . R . . .

/3 .  Llos elementos de la politica brasilena de promocidn”. de exporta-
ciones que con mayor frecuencia con incorporados en los.czlculos del subsidio
neto por parte del Departamento de Comercio son el credito premio fiscal, el
financiamiento de capital de giro para la produccidn de articulos exportables
a tasas de intereses subsidiadas y la reduccion del pago de impuestos sobre las

utilidades. Se observa un recrudecimiento en el proteccionismo de los Estados
Unidos en _los calculos recientes .correspondientes a productos siderdrgicos, gque
incluyen subsidios domesticos. T
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" claridad e uniformidad acerca de las condiciones en que se pueden imponer dere~. . .-

- vaiuac1on de 1la woneda nacional podria estimarse en base Al tipo de cambio -

o En las Negociaciones Multilaterales de Cdmerciq (NMC) se ha
reconocid’m que subsidios forman parte integral de los programas .de desarrollo
economico: de los paises ‘en desarrollo. Como resultado los paises en desarrollo
han sido exceptuado de la prohibicion de otorgar subsidios a la exportacion
de_productos manufacturados. Sin embargo, exportac:1ones subsidiadas que causan
dano a determinada industria en otro pais estan sujetas a la aplicacion de
derechos compensatorios. )

é B Seria improbable que los paises industrializados estarian despues-—
tos-frente a:los- paises en desarrolleo — a renunciar en cualquier circunstancia
a su practica de gravar importaciones subsidiadas que causan un dano .a.determi- A
nada industria nacional con derechos compensatorios.- Por esa razon los esfuerzos ,
de los paises en desarrollo deberlan orlentarse a establecer me_]ores reglas . S
1nternac1c:nales de conduct.a. ST - SR : : '

———

Aunque en 1as NMC se obtuviera cierto .awvance con respecto z la: -

chos compeasatorios y a las obligaciones de los paises.importadores, quedan . -~ -~ -.
abiertos muchos campos de accion para llegar.-a procedimientos mas justos para . B
los paises en desarrollo y mas propicios para la economia internacional.

84 Las investigaciones de subsidio y de dano han mantenido un
caracter microeconomico, sin considerar los efectos de las presiones de grupos
minoritarios para obtemer 1la imposicion de derechos compensatorios sobre otros - .
sectores en los palses importadores (por ejemplo los consumldores y exportadores) _
y sobre la economia mundlal , N T

N ? . _Aungque en las NMC sereconociera la :unportanf:la de los su'bs:.dlos
’para “1os 'palses en desarrollo, eso mo se ha reflejado-en 1la metodos de calculo .:
e los valores de los subsidios 'que se-Tealizan en las dnvestigaciones corres-—-.
‘pondientes. Con referencia al calculo deél “subsidio -meto otorgado Ppor .paises )
en desarrollo deberia permitir-se reducciones que corresponaerl'*.mza compensa- ;
ciones Ppor determinadas distorciones interna‘y externas. Por »e_jemplo da so’bre--

_de equilibrio 1/. Ep las investigaciones subsidios domesticos -otorgados por -
-palses en desarrollo deberiam iratarse con un gran margen de- tolerancxa. .

Y/} La 1mp051c1on de derechos compensatorlos en caso ae dano
comprobado a determinada industria deberia ser optativa 2/. debiendo existir
1a posibilidad de 1mponer derechos compensatorics a mniveles 1nfer10res al

subsidio -encontrado si eso fuera suf1c1ente ‘para ellmlnar <l damo. . . R

- 3

- : - 3
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_1/ Para muchos paises existen estimaciones al respecto vealizadas- por organlsmos !
jnternacionales tales como el FMI y el Banco Mundial. o ‘ .

2/ Por eyzmplo podrla legalizarse el derecho discrecional a otorgar una excepc:.on ¥

-2 la imposicion de derechos compensatorlbs cuando gravan articulos de funda- - Y

mental mportan ia para 1a economia de detemnados paises en desarrolior—=- - o
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44 °  En 1las ‘concepciocnes originales del GATT se consideraba como
scimilares a los subsidios a la exportacion y a la subvaluacion de productos
eexportados (dumping).” Ambas practicas permitirian que productos son exportados
= precios inferiores a los que, en condiciones comparables, rigen en el mercado
jinterno del pais productor. (Hechos los ajustes necesarios, por ejemplo, por
aliferencias en los sistemas tributarios; normalmente se considera el precio
ex-fabrica) 1/.

.. En el caso de los subsidios a la exportacion el menor precio
die exportacion es posible porque los gobiernos ofrecen ventajas a la actividad
exxportadora que no son disponibles para ventas dirigidas al mercado intermo. En
el caso de dumping el menor precio es el resultado de la politica de empresas,
que establecen precios diferentes en mercados -diferentes. Normalmente dumping
significz que los productos son ofrecidos a precios que son insuficientes para
cubtit los costos ‘de produccion a. largo plazo.

/& * Dentro del GATT tradicionalmente se hablaba de "menos que el
valor normal” (less than normal value) 2/ en el caso de dumping y de practicas
de " politica de precios dual' (dual pfzbing)'en el caso de subsidios. (Art.
XWI: 4 del Acuerdo General).

/% . sin embargo, en las Negociaclones Multilaterales de Comercio
(FMC) se habria abandondo, bajo insistencia de los Estados Unidos, el criterio
de "POlltlca de precios dual™. 3/ Se ha argumentado que en la practica las
epresas siempre pueden diferenciar sus precios por mercados, por ejemplo en
firncion de diferentes elasticidades de demanda lo que no depende de la
existencia de subsidios. .

ﬁg -- No existe una clara definmicion de “subsidios™. En el contexte
de este estudio subsidios podrian definirse como transferencias de recursos, a
precios inferiores a los de mercado, condicionados a cierto desempeno economico.
En ese sentido subsidios deben distinguirse por ejemplo de pagoes gue forman parte
de 1la previsian social, que no son condicionados a determinado desempeno economico.
Aungue los otorgantes de subsidios pueden ser tanto el sector publico como el
sector privado casi siempre el otorgante sera el gobierno. Deben distinguirse
entre subsidios directos a la exportac1on y subsidios domestlcos, que indirecta-
mente pueden influir sobre Iguéct1v1dad _exportadora.

1/ Si el producto es destinado exclu51vamente a la exportacion el precio comparable
seria el precio de exportacion a otros palses o el costo de produccion el pais de
origen, incrementado con una margen razonable de costos de comercializacion y de
utilidades.

2/ Less than Fair Value (LTFV) en la legislacion norteamericana

3/ Vease: GATT "Agreement on Interpretation'and Application of articulos Vi, XVI, and
XXII1 of the general Agreement of Tariffs and Trade ": Article 9:1.




El primer reglamento sobre derechos compensatorios enlas Estados Unidos fue
ed ta-3lecido como parte del Tariff Act de 1890, con el £fin de protegcr los productores
. de amwcar contra importaciones subsidiados. Sin embargo la primera ley genceral de dere-

1
:
B
|} chos ccompensatorios fue creada por la Ley de Aranceles (Tariff Act)de 1897. Ese
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estatuzm autorizo al Secretario del Tesoro a imponer derechos compensatorios
igual a1l valor neto del subsidio otorgado directamente o indirectamente por un
gob1erna>extran3ero a la exportacion de una mercadoria sujeta de derechos de
.yimportaccion en los Estados Unidos. La ley no se aplico a articulos que entraban
1. al mercado estadounidense libres de derechos de aduana, dado que fueron considerados
como no—competitivos con la industria nacional. La cobertura de la legislacion de
¢ derechos compensatorios fue ampliada en los Tariff Acts de 1913 y 1922, extendiendose
la autorizacion para aplicar derechos compensatorios a importaciones de mercadorias
{ wue recibian en el pais productos subsidios domesticos. La seccion 303 del Tariff
1 Act 1930 autorizo al Secretario del Tesoro estimar el valor neto de cualquier subsi-
4-dio otorgado por goblernos extranjeros. E1 Tariff Act de 1930 no fue enmendado hasta
— 1974, cmando se establecio la Ley de Comercio (Trade Act). En todo ese tiempo la
4 leglslaCJOn estadounidense no 1ncorporaba una 1nvest1gac1on de dano, siendo la
] existencia comprobada de subsidios el unico requlslto legal para poder apllcar‘
| derechos compensatorlos- De esa manera la legislacion estadounidense venia de ser
™1 conflictdva con los articulos correspondientes del GATT a partir de la creacion
de ese mrganlsmo en 1947. Dado que con referencia a importaciones tributables
la 1eg151ac1on estadounidense sobre derechos compensatorios tenia fecha anterior a
_1 la creac1on del GATT, Estados Unidos no habia sido obligado a legalizar urna investi-
.
]
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gacion ce dano bajo la "clausula del abuelo™ -'(grandfather clause)previsto en el
Protocol of provisional application.

o . La ley de Comercic de 1974 podria considerarse como compromiso
entre esfuerzos del Departamento del Tesoro a adaptar la interpretacion de la
Seccion 303 del Tariff Act de 1930 a las disposiciones del GATT y a presiones
dentro y fuera del Congreso a otorgar proteccion a la industria y el empleo
1 en los Estados Unidos. Los principales puntos introducidos en la Ley de
Comercio con respecto a derechos compensatorios son:

. ~ La inclusion de articulos libres de derechos de aduana en las
provisiones sgobre - derxechos compensatorios, para locaul una
determinacion de dano por parte de ITC venia a ser requisito
legal 1/.

- r————

-~ La imposicion de limites de tiempo = & las investigaciones
de subsidios para la determinacion preliminar (6 meses a partir
de la presentacion de una reclamacion) y final (un .ano) del
Departamento del Tesoro.

- El establecimiento del derecho a revision judicial en caso de
determinaciones negativas.

- El congreso autorizo al Secretario del Tesoro, por un periodo de
cuatro anos a partir del 3 de enero de 1975, a hacer una excepcion
(waiver) a la imposicion de derechos compensatorios, cuando: (1)
el pals exportador tomara medidas adecuadas para reducir o elimiar
los impactos adversos de los subsidics;(2) existian perspectivas
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razobles quc: se podrian realizar acuverdos comerciales para
reducir © ¢lijminar barreras o distorsiones en el comercio
internacionuil; y (3) si la imposicion de -derechos compensa
torios podriia obstaculizar la conclusion satisfactoria de las T
NMC. La autcorizacion de otorgar esa excepcion, sin -

embargo, era: susceptible de recibir un veto ' ;

de la Camarz: de Representantes o del Senado, por mayoria. e

' ® A travess de 1a Ley de Convenios Comerciales (Trade Agreements
Act) de 1979 la legislacior® E‘-Stad?unidens'e fue adaptada para incorporar gran parte
Ce los puntos convenidos irfternacionalwente en el Acuerdo de Interpretacion del
GATT 1/. Estados Unidos ac-2Pto finalmente legalizar uma investigacion de dano como
requisito legal para la img:-T)OSJ}Cion de derechos compensatorios a las importaciones
subsidiadas de mercadorias tributables. Sin embargo, Estados Unidos 1imitd ese
cerecho a "paises bajo acus2rdo” (countries under the agreement) que aceptaran
CompIOmisos internacionale:z~ con referencia a sus programas de subsidios.a la expor-
tacion.

Segin 1-= seccion 701 (b) de 1la ley mencionada esos paises son:
~ paise=- gue han accedido al Acuerdo de Interpretacion del GATT

~ paises’ que no tienen acceso legal al Acuerdo de Interpreta-
cion P2€ro que asumen unilateralmente responsabilidades simila-
res coon respecto a los Estados Unidos.

- paises Qque tienen acuerdos bilaterales con los Estados Unidos.

. A impor:-aciones procedentes de esos paises se aplica Seccion
701 de la Ley de Convenios Comerciales. Todos los demas paises son sujetos al
Tariff Act de 1930, enmend~do por la Ley de Convenios Comerciales. El Tariff Act
dyige una investigacion de dano solamente en el caso de importaciones de articulos
iibres de derechos aduaner--s. Tambien la posibilidad de suspender investigaciones
por intermedio de un acuer”-0 con ITA es limitado a favor de gobiernos de paises suje- |
ros a Seccion 701.

i/ Para una explicacion cx” tic?.’y detallada del Acuerdo de Interpretacign Y sus con-—

—  secuencias para la 1eg5;,1ac1on estadounidense. Vease: United States Internsational
Trade Commission: Agreem~ 0t being nego iated at the multilateral trade negotiations
in Geneva - U.S. Intern-tional Trade Comission Investigation n? 332-101; analisys H
on nontariff agreements., introduction and overview of legal issues, subsidies, r
countervailing duty mea¢uTes agreement. Washington, U.S. Government Printing
Office, Aug. 1979. 285 - (MIN Studies, 6 - part 1).
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il Como resultado de lo anterior la legislacion estadounidense
actuzlmente exige una investigacion de dano en el caso de importaciones:
subsidiadas de mercadorias que entran al pais libres de derechos de aduana

} de todas las procedencias y de importaciones subsidiadas de mercadorias
« tributables provenientes de paises que han asumido las obligaciones de las
& MIN o obligaciones equivalentes. )

A S Otras modificaciones introducidas por la Ley de Convenios
Comerciales son el establecimiento de limites estrictos de tiempo a determi-
naciones dentro de secciones 303 y 701, un mayor acceso a la informacion recopilada
y procesada en el curso de las investigaciones y la posibilidad de imponer

- a traves de depositos -  derechos compensatorios retroactivos.
24 . Similtaneamente a 1a promulgacion de la Ley-de Convenios

Comerciales se realizaron modificaciones institucionales al transferir las
investigaciones de subsidios y todas las demas responsabilidades xelacionadas

a 1z administracion de las disposiciones legalales. sobre derechos compensatorios
del Secretario del Tesoro al Secretario de Comercio, al Departamento de Comercio,
particularmente la Administracion de Comercio Intermacional.

[




IV) LAS INVESTIGACIOINES SOBRE SUBSIDIOS Y DANO EN LOS ESTADOS UNIDOS .
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a) Agencias responszbles

i) Departamento de Comercio: Administracion de Comercio Internaciomal (ACI)

LA U A

Desde el 19 de enero de 1980 la agencia respomnsable para las investi-
gaciones de subsidics es la Administracion de Comercio Internacional (ACI) del De-
partamento de Comercio. Esa autoridad es ejercida por varias oficinas que funcionan
bajo el Subsecretario Asistente para Administracion de Importaciones (Deputy
. Assistant Secretary for Import Administration). Esas oficinas son:

Lo I

"— Oficina de Investigaciones (Office of Investigations), que realiza
las investigaciones sobre subsidios. Esa oficina esta dividida en
varizs divisiones segun‘'areas geograficas.

- Oficinade Politica (Office of Policy), que-se preocupa de desarrollar
‘una interpretacion e implémentacion cocherente y consistente de la
legislacion correspondiente a derechos compensatorios.

— Oficina de Control (Office of Compliance), que es responsable para
- asegurar que la cobranza de derechos compensatorios (y anti-dumping)
. se realiza correctamente. Esa oficina reviso tambien los derechos
- - compensatorios existentes antes de la promulgacion de la Ley de
Convenios Comerciales y es responsable para controlar el comercio
en articulos con referencia a los cuales se realizaron acuerdos

que resultaron en la suspension de investigaciones.

ii) La Comision de Comercio Internacional (CCI)

R . &é Las investigaciones de dano estzn a cargo de la Comision de Comercio
Internacional (CCI). Esta comision es una agencia independiente, compuesta por
seis comisionados, nombrados por el Presidente con aprobacion del Senado, por un

— neriodo de nueve anos.

—_ . 'Zq- La CCI debe determinar si importaciones subvaluadas (dumping) o subsi

diadas causan un dano material, la amenaza de un dano material o el atraso material
—_ del establecimiento de una industria en los Estados Unidos.
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1 a considerar aspectos generales de politica externa 1/.

ed

1< Las decisiones de la CCI 'son tomadas por simple mayorla.de %gs votos
de los seis comisionados. En caso de una -votacion dividida la determinacion se
~% considera afirmativa.

(.

j Sie ha observado que las investigaciones sobre subsidios y dump%ng
serian procescs relativamente tecnicos, dejando poco lugér para autoridad discre
cional en el proceso de toma de decisiones. Eso se reflejaria en el hecho que los
funcionarios a cargo de las investigaciones son de categorias intermedias. Se ha
comentado tambien que la asignacion de esas investigaciones al Departamento de

st e

Comercio en lugar del Departamento del Tesoro en la practica habria reforzado las

tendencias proteccionistas, dado que el departamento del Tesoro seria mas propenso

aee e "
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v En cambio la determinacion sobre 1la existenc%i de dzﬁo.esvun proceso
mas complejo, com mas lugar para interpretacion y discrec1?n, pOf’eJemplo con
respecto a la definicion de la industria afectada,.za con51derac1?n-de otros.facto—
res que estan afectando la induitria y su ponderac1o?.?on el crecimiento de importa
ciones subsidiacdas. Tal como fue mencionado, las decisiones de la CCI son tomadas

- - - - -
por funcionarios de alto mivel, nombrados por el Presidente.
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GCI debe determinar si importaciones subsidiadas (o subvalua-
das) _l/ causan o amenazan generar un dano material a determinada industria o

un atraso en el establecimiento de una determinada industria en los Estados
Unidos.

LA Dano material es definido como un dano gque es
&y importante" (which is pot inconsequential, -unmaterial or _unimportant), lo
,cual se establece a partir de una serie de indicadores relativos a utilidades,
‘empleo, salarios, grado de utilizacion de la capacidad instalada, acumulacion
finvoluntaria de stocks, etc.

“"derivado, tangible

/ Vease: Nelson, Douglas R. The political structure of the new protectionism. SR
Washington, World Bank, July 1981. 60 p. EWorld.Bank Staff. Working Paper, 471)
~§~ﬁ,
/ Las investigaciones de dano con respecto a importaciones que — segun se )
a

; " : " 1 1 ara
. ; son iguales p
alega — se realizan en condiciones de "comercio desleal 2
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G las investigaciones de dano de ITC abarcan los siguientes temas:

~

)

~ Definicion del product igual -~ o si no existiera producto igual—
mas similar en caracteristicas y utilizacion (like product}.

definirian productos a un nivel mas espeC1f1co, por ejemplo en
base a procesos de producc1on utilizacion o al factor calidad,si

los datos disponibles permltan identificarlos. A medida que sea
mas especifica la definicion del producto aumentaria la posibi-
lidad de una determinacion afirmativa de perjuicio, dado que de
esa manera las importaciones subsidiadas son relacionadas a un
segmento del mercado mas" pequeno, 1ncrementandose su participa-
cion relativa.

- Definicion de..la industria nacional del producto "igual". La
industria nacional se define como "los productores .domesticos
en su conjunto o aquellos productores cuya producclon colectiva
constituye una proporcion mayor de la produccion domestica de .
tal producto” (Seccion 771 (4) (A) del Tariff Act de 1930).
La industria mnacional en principio incluye tambien empresas
extranjeras establecidas dentro de los Estados Unidos. Cuando
productores son relacionados con los exportadores o importadores
de los articulos investigados ellos pueden en ‘'circunstancias
apropiadas" ser excluidos de la "industria nacional"” (Seccion

771 (4) (B)).

- Determinacion del crecimiento de las importaciones investigadas
en terminos absolutos y en relacion a las importaciones totales,
el consumo aparente, la produccion nacional, etc.

~ Determinacion de los efectos de las importaciones subsidiadas
sobre:los precios internos, que pueden ser caldas en los precios
(underpricing o underselling) o impedimiento de aumentos norma-
les en los precios (price depression o price suppression)

- Determinacion de ventas perdidas por partes de la industria
nacional por causa de las importaciones subsidiadas. Esa parte
de la investigacion normalmente se realiza en base a encuestas,
que ponen especial interes en saber si el factor precio ha sido
la consideracion principal para substituir productos nacionales
por productos importados gue gozan de subsidios.
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~ Analisis de los efectos sobre la industria nacional en terminos
de utilidades, empleo, salarios, uvtilizacion de la capacidad
T instalada, acumulacion involuntaria de stocks, etc. IS

- Analisis de otros factores que influyen sobre el estado de la
industria tales como reduccion de la demanda, importaciones no
subsidiadas de otras fuentes, y cambios en los patrones de

'__ consumo y cuyos efectos no deben ser atribuidos a incrementos

: de importaciones subsidiadas.

39 Para analizar la amenaza de dano la CCI considera, entre otros {——
factores, (1) el ritmo.de crecimiento de las importaciones subsidiadas en los
Estados Unidoss, (2) la capacidad exportadora del pais que otorga subsidios, y [—
(3) la disponibilidad de otros mercados. Para determinar la capacidad exporta- T
dora la CCI nwrmalmente evalua factores tales como la capacidad de produccron S
(en relacion =l consumo interno ‘en el pais exportador), el ritmo de incremen— fo
to de esa cap:ac1dad la existencia de capital ociosa o de stocks acumunlados, BT
etc. ’
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Aparte de usar -estadisticas de produccion, comercio, encuestas,
contactos tel=fonicos, etc., se organiza dentro de cada investigacion una

.-}  audiencia publica (public hearing) donde los interesados presentan argumentos L
a favor o en contra de la determinacion de dano. Los directamente interesados

RAH u“'ﬂ

i son los solicitantes de la investigacion por un lado y las empresas afectadas ii—___
4 en los paises exportadores o su goblernos por otro lado.., E30 g T—
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34 _  Tn caso de dudas sobre la causalidad entre dificultades sufridas
pesT determinada industria nacional, crecientes importaciones, precios y ventas
pe..rdldas 1a CCI estaria inclinada a dar el beneficio de la duda a los solicitantes,
si a su Julz:Lo existiera la posibilidad de dano como resultado de importaciones
quze — segin se zlega — son subsidiadas. :

32~ . En las investigaciones finales las estadisticas y las cavsalidades
- - - 3 - . . _» . . .« o=
sc-n analizadas con mas rigor. Sin embargo, existirian diferencias de opinion
’iac -erca de algunos temas importantes; por ejemplo con respecto a la interpretacion
de 1las circunstancias en.que se puede aplicar el criterio de cumulacion cuando
iz2s 1nvest1gacloﬂes de refieren a importaciones de variocs paises 1/. Otro tema
de discusion se Tefiere al problema de causalidad entre subsidios y dano,

~pec;1f1camente sobre la pergunta si debe existir una relacion entre los niveles

de- los subsidios ¥y los margenes de "underpricing'.
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pLY Una determinacion final afirmativa por parte de la CCI acerca del
- -3iano causado por :unport:ac1ones subsidiadas tiene resultados claramente definidos,
-siendo ob11gator1a 1a 1mpes1c1on de un derecho compensatorio igual al valor neto

) w.,el subsidio encontrado.
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